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Dr Katarzyna Leśkiewicz, Adam Mickiewicz University in Poznań

Use of new technologies (novel foods, modern biotechnologies, nanotechnologies...)
As we all know, common agricultural policy (CAP) is shared between the EU and its
member states. Many issues regarding agricultural and auxiliary activities have been regulated
at the EU level. The legislative function is performed primarily by the institutions of the
European Union. The legal basis for laying down and functioning of the internal market is
provided by Article 114 of TFEU in respect of food products. In turn, pursuant to its Art. 168
par. 4 letter b), in order to face the common challenges concerning safety, the EU should
adopt "measures in the veterinary and phytosanitary fields which have as their direct objective
the protection of public health".
As regards the main directions and factors of agricultural law development in
comparison with the legal state as at the previous Congress of Agricultural Law, it must be
underscored that within the scope of application of new technologies, including novel foods,
nanotechnologies, the development of science and technology of food production and the
associated risk for human health1 is a factor of development of agricultural law2 and other
issues listed in sections 1.1 and 1.4. Naturally, this concerns the development of new
technologies of agricultural production, biotechnologies that generate new hazards for the
health and life of humans, and, accordingly the need to implement new legal solutions dealing
with food safety and accounting for the new risk areas.
In what regards novel foods - these issues are governed by provisions of EU law, while
only the sanctions are left to be regulated by member states. In Poland, the relevant
regulations are laid down in the Act on food safety3 and in the Penal Code4 . As we know, the
application of novel foods requires permits. In the period from 1997, 7-10 applications for
such permits were lodged in the entire EU each year, and about 90 types of novel foods were
admitted for consumption. Regulation no. 258/97 5 is still in force, yet as of 1 January 2018 a
new EU Regulation no. 2015/22836 will take effect, with certain exceptions as indicated in
Art. 36 of this legal act. Food that does not fall under Regulation no. 258/97, lawfully
introduced on the market by 1 January 2018, which is covered by the scope of the new
Regulation, will still be admitted on the market until the relevant decisions are made in line
with the aforementioned new legal act, yet not later than by 2 January 2020.
As concerns the reasons for this amendment, the new Regulation indicates in its
preamble "scientific and technological developments" that have occurred since 1997 and its
connection with the need to ensure food safety. It is a fact that Regulation no. 258/97 is one of
few EU legal acts that remained in force for this long. It is not a surprise, then, that this is an
example of regulation in which the legislator falls behind the progress of science and thus the
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Cf.: R. Budzinowski, Problemy ogólne prawa rolnego. Przemiany podstaw legislacyjnych i koncepcji
doktrynalnych [General Problems of Agricultural Law. Transformations of Legislative Bases and Doctrinal
Concepts], Poznań 2008, p. 97 et seq.
2 These regulations are classified by the doctrine as part of food law; see: M. Korzycka, P. Wojciechowski,
System Prawa Żywnościowego [Food Law System], Warsaw 2017.
3 Act on food and nutrition safety of 25 August 2006, i.e. Journal of Laws of 2017, item 149 as amended),
4 Act of 6 June 1997 - Penal Code, i.e. Journal of Laws of 2016, item 1137 as amended),
5 Regulation no. 258/97 of the European Parliament and Council dated 27 January 1997 concerning novel foods
and novel food ingredients, OJ L 43 dated 14.02.1997, Page 1: OJ L Special edition in Polish, Chapter 13
Volume 18, p. 244, hereinafter "Regulation no. 258/97”,
6 Regulation (EU) 2015/2283 of the European Parliament and of the Council of 25 November 2015 on novel
foods, amending Regulation (EU) No 1169/2011 of the European Parliament and of the Council and repealing
Regulation (EC) No 258/97 of the European Parliament and of the Council and Commission Regulation (EC) No
1852/2001, hereinafter "Regulation no. 2015/2283".
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law requires adjustment to the existing state of scientific knowledge. Therefore, the legislator
emphasized the need to update the concept of novel foods and the need to extend it onto, for
example, whole insects and their parts, as well as onto food consisting of certain micelles or
liposomes. Regulation no. 2015/2083 states that there is a need for categories, among others,
of foods with a new or intentionally modified molecular structure, as well as for food from
cell culture or tissue culture derived from animals, plants, microorganisms, fungi or algae, for
food from microorganisms, fungi or algae and for food from material of mineral origin. There
should also be a category covering food from plants obtained by non-traditional propagating
practices.
The above provision of Regulation no. 2015/2083 also covers solutions of new
technologies applied in the processes of food production, including food from animal clones
as food from animals obtained by non-traditional breeding practices, or from engineered
nanomaterials. The term "engineered nanomaterials" is currently defined in the Regulation of
the European Parliament and Council (EU) no. 1169/20117 , but the legislator has introduced a
new concept of engineered nanomaterials in Regulation no. 2015/20838 . It is without a doubt
that new categories of food should be evaluated in terms of their impact on the safety of
human health, which is impossible to do without appropriate research, which seems to be the
greatest challenge in ensuring food safety. An important role in this regard will be played by
risk assessment at the stage of admitting products to the market. For this reason, an
evaluation of the new Regulation would be premature, as it is impossible to draw any
conclusions before we witness the practice of its application.
As regards the legal regulation concerning cultivation of genetically modified
organisms, the legislative development has been driven by political aspects 9 , which, however,
have been based on arguments concerning food safety. Currently, the main plane of
confrontation between the political and international factors is the CETA agreement, and in
the future - TTIP, which will be discussed in a different part of this report. The main legal act
on the EU level remains especially the Directive of the European Parliament and Council
(EU) no. 2015/41210 , as well as other legal acts that have been in force for years 11 . The
attitude of individual EU member states is shaped primarily based on the aforementioned
Directive. Pursuant to the provisions and the principle of free movement of goods, member
states of the European Union may not ban, delay or obstruct the introduction onto markets of
such GMOs which have been admitted in compliance with the relevant procedure, with the
7 Regulation

(EU) No 1169/2011 of the European Parliament and of the Council of 25 October 2011 on t he
provision of food information to consumers, amending Regulations (EC) No 1924/2006 and (EC) No 1925/2006
of the European Parliament and of the Council, and repealing Commission Directive 87/250/EEC, Council
Directive 90/496/EEC, Commission Directive 1999/10/EC, Directive 2000/13/EC of the European Parliament
and of the Council, Commission Directives 2002/67/EC and 2008/5/EC and Commission Regulation (EC) No
608/2004 (OJ L 304 of 22.11.2011, p. 18 as amended).
8 Art. 3 par. 2 letter f) of the Regulation no. 2015/2283.
9 To read more about the political factor in the development of agricultural law, see: R. Budzinowski, Problemy
ogólne prawa rolnego…, p. 53 et seq.
10 Directive (EU) 2015/412 of the European Parliament and of the Council of 11 March 2015 amending Directive
2001/18/EC as regards the possibility for the Member States to restrict or prohibit the cultivation of genetically
modified organisms (GMOs) in their territory, OJ L 68/1 of 13 March 2015.
11 Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the deliberate
release into the environment of genetically modified organisms and repealing Council Directive 90/220/EEC Commission Declaration (OJ L 106 of 17.04.2001, p. 1); Regulation (EC) No 1829/2003 of the European
Parliament and of the Council of 22 September 2003 on genetically modified food and feed (OJ L 268 of
18.10.2003, p. 1); Regulation (EC) No 1830/2003 of the European Parliament and of the Council of 22
September 2003 concerning the traceability and labelling of genetically modified o rganisms and the traceability
of food and feed products produced from genetically modified organisms and amending Directive
2001/18/EC(OJ
L
268
of
18.10.2003,
p.
24.).
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exception of restrictively specified situations in which a member state can prove that the
further introduction of a given genetically modified organism onto the market of its territory
constitutes a risk for the life of humans, animals or poses a hazard for the natural
environment.
Poland has chosen to remain a country free from GMO cultivation. On 3 March 2016
Poland received the permission of the European Commission to exclude the entire territory of
Poland from the cultivation of MON maize (EC Decision no. 2016/321, according to which
Poland and 18 other EU member states have been recognized as countries where the
cultivation of MON 810 maize is officially prohibited). Moreover, pursuant to Art. 104 par. 9
of the Act on seeds of 9 November 201212 , on 28 January 2013, the Council of Ministers has
introduced a ban on using seed material of genetically modified MON 810 maize varieties.
The Regulation of the Council of Ministers is updated each year prior to the commencement
of the seeding season, along with the list of MON 810 maize varieties whose seed material is
prohibited for use in Poland13 .
The issues concerning feeds are governed by the Act on animal feeds of 22 July
14
2006 . The Act of 4 November 201615 , postponed the date on which the prohibition to
produce, introduce onto markets and apply genetically modified feeds for animal consumption
as well as genetically modified organisms for feed use 16 will take effect by two years, that is
until 1 January 2019. Currently the goals laid down in the document issued by the Council of
Ministers on 18 November 2008 are being pursued. This document, entitled: "Framework
Position of the Government of the Republic of Poland concerning genetically modified
organisms", declares a negative attitude toward the introduction onto markets of genetically
modified products, but it also expresses the willingness to continue scientific, agricultural and
environmental research to obtain own results within this scope. Owing to the frequently cited
arguments regarding the negative impact of GMO plants and feed on the health of humans
and animals, as well as on the natural environment, Polish scientific research concerning the
influence of genetically modified organisms has been completed under the title of "Impact of
GMO Feeds on the Productivity and Health of Animals, Transfer of Transgenic DNA in the
Alimentary Tract and its Retention in the Tissues and Food Products of Animal Origin",
performed at the Zootechnical Institute of the State Research Institute in Krakow, in
collaboration with the State Veterinary Institute of the State Research Institute in Puławy17 .
No negative effects of feeding genetically modified soy pellets have been found as concerns
quality and safety of animal products, health of humans and animals or the natural
environment. Among the difficulties connected with the reduction of GMO use in feeds is the
negative impact on the poultry market, including eggs, the increased costs of production and
rising prices, reduction of export and influx of imported poultry and, in consequence, decrease
in the domestic production of poultry for slaughter, slowing down of the dynamic
development of poultry industry and even considerable decline of production. For the time
being, Poland has no realistic perspectives for replacing soy pellets entirely with alternative
protein products of domestic origin, and their substitution is severely restricted by cultivation
and nutritional factors.
1.2.

Dr Katarzyna Leśkiewicz, Adam Mickiewicz University in Poznań
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Act on seeds of 9 November 2012, i.e. Journal of Laws of 2017, item 633 as amended.
of the Minister of Agriculture and Rural Development of 22 February 2017, response to interpellation,
Case ref. no. ŻW.pp.058.1.2017.2, http://orka2.sejm.gov.pl/INT8.nsf/klucz/658C47EE/%24FILE/ i09622 -o1.pdf
14 Journal of Laws of 2016, item 396 as amended).
15 Journal of Laws of 2016, item 2034).
16 Art. 65 within the scope of Art. 15 par. 1 point 4 of the Act on animal feeds.
17 Position of the Minister of Agriculture and Rural Development of 22 February 2017, Ibidem.
13 Position
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Livestock in farming (antibiotic use and its impact on bacterial resistance and public
health; automated livestock feeding systems; EU proposals on zootechnical legislation...)
As regards animal breeding, the new Regulation of the European Parliament and Council
(EU) 2016/101218 should be mentioned; it will take effect on 1 November 2018, with the
exception of Art. 65 (in force since 19 July 2016), which is to replace to some extent the
dispersed EU regulations regarding animal breeding, their genetic resources and trade. As
regards the reasons for amendment of law in this case, it stems from the need to ensure
harmonized approach to trade of breeding animals and their germinal products and their entry
onto the territory of the European Union, as well as necessary official inspections within the
scope of breeding programmes carried out by breeding associations and breeding enterprises.
These issues are primarily linked to food safety, as they are of "trans-border and international
character" and are also regulated in international conventions and documents 19 . In Poland,
matters associated with animal breeding are governed by the Act on livestock breeding and
reproduction20 . Obviously, the assessment of new EU regulations is not as of yet possible.

Prof. dr hab. Małgorzata Korzycka, dr hab. Paweł Wojciechowski, Faculty of
Law and Administration, University of Warsaw

1.3.

Calls for CAP/agricultural reforms, for instance, with a greater focus on food, the
environment and ecosystem services (sustainability generally), and farmers (rather than
agriculture per se)
The Polish legislator is increasingly aware of the need to ensure food safety and of the
associated necessity to provide special protection to agricultural activities. Owing to the
foregoing, the Polish law has recently introduced a number of legal solutions to further the
accomplishment of these goals.
1) Easier access to farming land for farmers
Significant changes have been introduced to the Act on the agricultural system (hereinafter:
"AAS"), which are to contribute to acquisition of farming land in Poland exclusively by
active farmers running family farming holdings (which raises food safety). These
amendments have been introduced by way of the Act of 14 April 2016 on suspending the sale
18 Regulation

(EU) 2016/1012 of the European Parliament and of the Council of 8 June 2016 on zootechnical and
genealogical conditions for the breeding, trade in and entry into the Union of purebred breeding animals, hybrid
breeding pigs and the germinal products thereof and amending Regulation (EU) No 652/2014, Council
Directives 89/608/EEC and 90/425/EEC and repealing certain acts in the area of animal breeding ("Regulation
on Animal Breeding"), OJ L 171/66 of 29 March 2016.
19 The Convention on Biological Diversity of 5 June 1992, adopted in Rio de Janeiro during the United Nations
Conference on Environment and Development, Journal of Laws of 2002, No. 184, item 1532; The Nagoya
Protocol to the Convention on Biological Diversity, for more on international regulations, see: I. Lipińska, Z
prawnej problematyki ochrony zasobó w genetycznych zwierzą t gospodarskich [On the Legal Issues of
Protection of Genetic Resources of Livestock] Przegląd Prawa Rolnego 2015, No. 2, pp. 187-203,
http://dx.doi.org/10.14746/ppr.2015.17.2.11.
20 Act of 29 June 2007 on livestock breeding and reproduction, i.e. Journal of Laws of 2007, no. 133, item 921 as
amended).
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of real properties included in the Agricultural Property Stock of the State Treasury and
amending some other acts, which took effect on 30 April 2016.
Firstly, it should be noted that the Act on agricultural system which took effect in 2003, prior
to its amendment, furthered the acquisition of agricultural land property by farmers to a very
limited extent. The sole instrument that could have contributed to the accomplishment of this
objective was the old Act's provision on pre-emptive right of purchase of the Agricultural
Property Agency (APA), acting on behalf of the State Treasury (and, analogically to the preemptive right of purchase, the right to acquisition in the event of transfer of ownership of
agricultural property based on contracts other than sale contracts). APA could sell real
property acquired according to this procedure in limited tenders solely to individual farmers.
The absence of adequate instruments led to the purchase of farming land in Poland by entities
who were not interested in running an agricultural activity, often with the purpose of capital
investment, or by entities running the largest farming holdings, which resulted in the increase
of prices of agricultural real property and in the concentration of farming land in the hands of
the wealthiest entities. This situation led to considerable amendments in the AAS. The key
definitions of the Act have remained unchanged, such as the definition of an agricultural real
property, family farming holding or individual farmer.
The key change introduced in the AAS is that agricultural real property may only be acquired
in Poland by individual farmers, that is natural persons with qualifications specified in the
AAS, who have been running a family farming holding of no more than 300 hectares for at
least 5 years and residing throughout this time within the territory of the commune in which at
least one real property forming part of the farming holding is located. A number of exceptions
from these rules are provided for, which may be divided into exceptions resulting directly
from the Act (statutory exceptions) and exceptions resulting from having obtained an
individual permit (individual exceptions). By virtue of the act itself, besides individual
farmers, agricultural real property may also be acquired without any restrictions by: next of
kin of the seller (i.e. spouses, ascendants, descendants, siblings and siblings' children,
adoptive parents and adoptive children), units of the territorial self-government, State
Treasury, legal entities of churches and religious associations registered in Poland, national
parks. Besides, the act admits the possibility to acquire agricultural real property as a result of
inheritance (the successor does not have to be next of kin), in the event of exercising claim for
transfer of real estate ownership onto a person who unwittingly transgressed the real property
limits when erecting a building (the so-called neighbours' right) and in the course of
restructuring proceedings (in the event of entity's bankruptcy). Besides, it should be
underscored, that the AAS does not cover agricultural real properties with an area of less than
0.3 hectares, which may be acquired in Poland without any restrictions.
The acquisition of an agricultural real property may occur based on the decision of a General
Director of the National Centre for Agriculture Support (NCAS, formerly APA) (acting as an
organ of state administration), issued at the application of the seller or of the buyer, thus in
this case we may speak of individual exceptions. The premises for the issuing of a decision
permitting the acquisition have been specified in the AAS.
The permit to sell real property at the seller's application is also issued in situations whereas it
has been proven that there was no possibility for the real property to be acquired by an
individual farmer, the buyer provides a guarantee of proper running of an agricultural
business, and that the acquisition will not lead to excessive concentration of farming land.
The second individual exception regards situations where the buyer applies for a permit to
acquire agricultural real property. In this case, the permit application may be lodged
exclusively by a natural person, and the permit is issued if the applicant intents to establish a
family farming holding, has agricultural qualifications (or is in the process of obtaining them),
provides a guarantee of proper running of an agricultural business and undertakes to reside,
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throughout 5 years from the date of real property acquisition, within the territory of the
commune in which at least one agricultural property to form part of the future farming
holding is located. It should be emphasized that if the permit is not issued, the NCAS is
obliged to acquire such agricultural real property on behalf of the State Treasury, against
remuneration equivalent to the market value. The implemented solutions impede the
acquisition of farming land in Poland for purposes other than running an agricultural
enterprise (only the statutory exceptions provide such possibility). What is more, the acquirer
of the agricultural real property (besides the statutory exceptions), is obliged to run the
farming holding whose part is the acquired agricultural real property for a period of at least 10
years from the acquisition of this real property, and in the case of natural persons - to run it
personally. If the acquirer of the agricultural property has not undertaken, or ceased to run an
agricultural activity, and in the event of a natural person - if this activity is not run personally
on the agricultural property forming part of the farming holding, the court, at the application
of NCAS, rules on the acquisition of ownership of this real property by NCAS acting on
behalf of the State Treasury against remuneration equivalent to the market value established
pursuant to the provisions on real estate management, unless important economic, social or
unforeseen events impede this.
The next significant amendment introduced in 2016 to the AAS is the extension of the term
"acquisition of real property". Prior to the amendment, this term referred exclusively to civil
law transactions (contracts). Currently, acquisition also covers the transfer of agricultural real
property ownership and acquisition of agricultural real property ownership not only as a result
of a legal act, but also as an effect of a court ruling or public administration organ decision, as
well as another legal event (e.g. usucaption). The introduced change, therefore, means that all
the rules regarding acquisition of agricultural real property as discussed above apply to all
manners of acquisition of agricultural real property in Poland. At the same time, extension of
the definition of the term "acquisition of real property" means that the priority of the NCAS,
acting on behalf of the State Treasury, to acquire agricultural real property before other
entities (equivalent of the pre-emptive right of purchase held by the NCAS in the event of sale
contracts), applies in each and every case of acquisition of agricultural real property
(including based on an administrative decision, court ruling or usucaption). Moreover, the
transfer of ownership completed without notification to the NCAS is deemed invalid.
Another far-reaching change is the introduction for the NCAS, acting on behalf of the State
Treasury, of a statutory right of pre-emptive purchase of shares and stock in commercial
partnerships and companies that own agricultural property. This solution has been
implemented with the objective of eliminating the practice whereas the object of trade, mainly
for speculative purposes, were shares in companies that owned agricultural real property,
which made it possible to circumvent the APA's (now NCAS') right of pre-emption in trading
agricultural real property. There existed a serious risk that the introduction of the
aforementioned restrictions in the trade of agricultural real property could contribute to the
rise of this indirect instrument of agricultural real property trade (that is trade in shares of
companies that owned these agricultural land), thus the legislator has decided to introduce this
significant entitlement for the NCAS. Unfortunately, the provisions implementing the right of
pre-emptive purchase of shares and stock have been formulated in such a manner that they
apply not only to companies established with the purpose of trading agricultural real property,
but also to companies that are owners of agricultural land in Poland, which seems to be an
excessive solution.
The solutions adopted by the Polish legislator considerably restrict the trade of agricultural
real estate, but they are a response to the phenomenon of concentration of agricultural land
and speculative acquisition of real property by entities that are not interested in running an
agricultural activity. The adopted measures certainly help to reduce the speculative
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acquisition of agricultural real property, yet ultimately the AAS requires significant
amendments. This is due to the fact that the current provisions raise a number of doubts that,
although resolved in practice, do not favour the certainty of law. Above all, the adopted
solutions do not provide instruments to protect a farming holding as an organized whole
directed at running an agricultural activity. For example, they do not lay down any restrictions
to excessive fragmentation of farming holdings, and such fragmentation poses a serious
problem in Poland. It would be recommendable for the Polish legislator to undertake steps
that would further the development of farming holdings more effectively, as the basic
production units in the agricultural economy, without stopping short at only protecting the
farming land, which, albeit the fundamental production factor, is not the sole one.
2) Easier disposal of agricultural products by farmers
The Polish law has introduced solutions to facilitate the sale of agricultural products by
farmers, for example by expanding the extent to which they may run small-scale processing
activities within their farming holdings. On 1 January 2017, the Act of 16 November 2016 on
the amendment of certain acts in order to facilitate the sale of food by farmers took effect
(Journal of Laws, item 1961). Besides the direct sale of agricultural products, which had
already been regulated, it introduced a new category of agricultural activity, that is
"agricultural retail".
The definition of agricultural retail has been implemented in the fundamental Polish legal act
concerning food law, that is the Act on food and nutrition safety. Pursuant to this definition,
agricultural retail is retail within the meaning of Art. 3 par. 6 of the Regulation no. 178/2002,
consisting in the disposal to the final consumer, mentioned under Art. 3 par. 18 of the
Regulation no. 178/2002 of food originating in part or in whole from own cultivation,
breeding or raising of a food business operator.
From this definition it follows unambiguously that agricultural retail is not limited to primary
food (i.e. primary, non-processed agricultural products). Thus, the introduced category of
agricultural activity is not the same thing as direct supply, which is performed by the
producer, of small quantities of primary products (i.e. non-processed agricultural products) to
the final consumer or to a local retail establishment supplying the final consumer, specified in
EU regulations (Art. 1 par. 2 point 3 of the Regulation no. 852/2004 and Art. 1 par. 3 letter c
of the Regulation no. 853/2004).
The Act on food and nutrition safety, besides the definition, specifies also the rules for
running agricultural retail. Firstly, the production and disposal of food within agricultural
retail may not pose a hazard to food safety nor impact negatively the protection of public
health, and it is subject to the supervision of the organs of official food control. The quantities
of food must be adjusted to the needs of the consumers, and the executive regulation to the
Act specifies maximum quantities of various types of food (both primary and processed)
which may be sold withing agricultural retail, as well as the methods for its documentation.
The site of disposal of food under agricultural retail must be marked with a legible and visible
information for the final consumer: "agricultural retail". The sale may not take place via
intermediaries, with the exception of sale at exhibitions, fairs and similar events, organized to
promote food, provided that the intermediary is also selling food produced by himself under
agricultural retail, or that the intermediary runs agricultural retail in the same poviat.
The key changes, however, are in the tax provisions. The instruments introduced in these
provisions are to act as an incentive for farmers to take up agricultural retail. Pursuant to the
amendments in effect since 1 January 2017, revenues from agricultural retail up to PLN 20
000 annually are exempt from income tax, provided that they originate from the sale of
products in quantities not exceeding those allowed by the relevant provision. In order to be
granted the exemption, it is additionally necessary to meet some other criteria. Namely, a
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farmer will be eligible for the exemption if at least 50% of a given product are raw materials
from own cultivation, breeding or raising, processing involves non-industrial methods and the
activity does not entail employment of workers based on work contract, contract of mandate,
specific work contract or similar. Moreover, annual revenues in excess of PLN 20 000 may be
taxed at more favourable conditions (tax on registered income without deductible costs).
The introduced changes certainly act as an incentive, especially for owners of smaller farming
holdings, to take up not only production, but also processing on a small scale, which will
contribute to improvement of the economic situation of small-scale farmers (who, besides
primary products, will also be able to offer processed products without having to pay income
tax on them). At the same time, it will positively influence the market of food products,
giving consumers access to a greater spectrum of goods made without the use of industrial
methods.
3) Protection of farmers against unfair trade practices
Provisions to protect farmers, as well as other suppliers of agricultural products and food,
against unfair trade practices within the food supply chain have been introduced. On 10
January 2017, the Act of 15 December 2016 on the prevention of unfair use of contract
advantage in trading of agricultural and food products, which introduces special instruments
of protection against unfair market practices, came into effect.
The new Act prohibits the unfair use of contract advantage in relations between buyers and
suppliers and vice versa. A supplier is deemed to be an entrepreneur who produces or
processes agricultural or food products or sells them to buyers against remuneration (which
applies particularly to farmers), while the buyer is deemed to be an entrepreneur who directly
or indirectly buys agricultural or food products from the supplier with the objective of selling,
reselling or processing them. This prohibition applies to contracts of purchase of agricultural
or food products, provided that the total value of trade between the supplier and buyer
exceeds PLN 50,000 and that the turnover of the buyer or seller who unfairly used contract
advantage (or the turnover of the capital group to which the buyer or seller belongs) exceeded
PLN 100 million in the year preceding the initiation of proceedings. The new regulations,
however, will not cover contracts between a supplier who is a member of a cooperative and
the cooperative, member of group and group, nor direct supplies.
The Act defines the very term of contract advantage. It is defined as: (1) a situation of the
buyer toward the supplier, whereas the supplier does not have sufficient and actual
possibilities of sale of the agricultural and food products to other buyers and there is
considerable disparity in the economic potential of a supplier and buyer, in favour of the
buyer (e.g. supermarket network, large dairy, slaughterhouse), or (2) a situation of the
supplier toward the buyer, whereas the the buyer does not have sufficient and actual
possibilities of buying the agricultural and food products from other suppliers and there is
considerable disparity in the economic potential of a buyer and supplier, in favour of the
supplier (e.g. large drink producer). Unfortunately, the terms used in the aforementioned
definition are unclear and in practice is it very difficult for the Office of Competition and
Consumer Protection to establish whether contract advantage exists.
The Act states that the use of contract advantage is unfair if it runs against good customs and
threatens or breaches an important interest of the other party. The Act also classifies the
following as unfair use of contract advantage: unjustified termination of contract or threats of
its termination; making the conclusion or continuation of contract contingent upon acceptance
or rendition by one of the parties of a performance which is not in substantive or customary
connection with the object of the contract, and unjustified prolongation of time limits for
payment for the supplied agricultural or food products. Proceedings in cases regarding unfair
use of contract advantage are initiated ex officio by the President of the Office of Competition
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and Consumer Protection (OCCP), and prior to taking this step, the President may choose to
first go through with explanatory proceedings. The legislator has also provided a possibility
for entrepreneurs to report to the President of the OCCP if they suspect that unfair contract
advantage is being used against them, which may constitute the basis for initiation of
explanatory proceedings. The proceedings before the President of the OCCP take place
pursuant to the provisions of the Act on the protection of competition and consumers, to
which the new Act makes a reference. If, in the course of proceedings, it is found that unfair
contract advantage has been used, the President of the OCCP issues a relevant decision stating
this finding, and if the practice has not ceased by the time the decision is issued, he orders that
it be discontinued. At the same time, the President of the OCCP may levy, by way of a
decision, a fine at the amount up to 3% of the turnover in the year preceding the one in which
the fine is levied, if the supplier or buyer has engaged in practices constituting unfair use of
contract advantage, even if unwittingly. The President of the OCCP may also impose a fine
on an entrepreneur at the amount of up to EUR 10,000 per each day of delay in obliging with
the decisions or rulings regarding unfair use of contract advantage, as well as on a person
holding a managerial function, or position within the management authority of the
entrepreneur, up to the amount equivalent to 50 times their average monthly income, if such a
person has willingly or unwillingly failed to oblige with the decisions or rulings regarding
unfair use of contract advantage. The fine may also be imposed on an entrepreneur for
obstruction of proceedings, up to the amount of EUR 50,000,000, as well as on a person
holding a managerial function, or position within the management authority of the
entrepreneur, up to the amount equivalent to 50 times their average monthly income.
The Act on the prevention of unfair use of contract advantage in trading of agricultural and
food products employs legal instruments provided for in the Act on protection of competition
and consumers as regards practices that unfairly use contract advantage in the food chain (the
proceedings are conducted by the same organ, according to the same procedure). Thus,
besides the already existing Polish private law instruments (civil law claims), provided for in
the Act on countering unfair competition, this Act introduces also public law instruments of
protection against unfair trade practices. The adoption of such a solution eliminates the socalled "fear factor", that is the situation whereas an entrepreneur who has been affected by
unfair practice, for fear that cooperation may not be continued or discouraged by the costs of
civil law proceedings, decides not to pursue his rights before a court of law (such risk does
not exists in the case of proceedings initiated ex officio or by a public administration organ).
The fact that existing organs of public administration (OCCP) and existing administrative
procedures are employed to counter the unfair use of contract advantage in the trade of
agricultural and food products in the food chain also deserve a positive assessment. This way,
no new organs have been appointed, as only the competences of the anti-monopoly authority
have been extended. It seems that the instruments adopted in the new Act may contribute to a
greater extent than the previous regulation to solving the problem of unfair trade practices in
the food chain in Poland, and it should be noted that this issue has been noticed years ago by
the Commission (e.g. Green Paper on Unfair Trading Practices in the Business-to-Business
Food and Non-Food Supply Chain in Europe from 2013 21 , or the Report from the
Commission to the European Parliament and Council on unfair business-to-business trading
practices in the food supply chain from 201622 ).

21
22

COM(2013) 37 final
COM(2016) 32 final
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1. 5.

Dr Anna Kapała, Wrocław University of Environmental and Life

Sciences

Food security and food democracy

Considerations regarding the regulations adopted in Polish legislation over the recent
years, as regards food security and food democracy, first require a clarification of these two
terms. Food security, although it has not been legally defined, must be interpreted pursuant to
the legal concept of Art. 39 par. 1 point 3 of TFEU23 , i.e. "the availability of supplies", as
well as, possibly, to the definition worked out by FAO 24 . Food democracy, on the other hand,
is not a legal concept. It “is a social movement which offers the public opportunities to
actively participate in how their food systems develop, allowing alternative perspectives on
what food is and how food should be produced and consumed” 25 . As for EU documents, the
term appears in the Resolution on Sustainable Food26 . The document states that "food
democracy is a bottom-up process that has to start at local level, with regions and cities, so
that policies are adopted that contribute to food security and sustainability". The subject
literature offers some attempts at defining the above phenomenon.27 One of the examples is
the explanation based on the dictionary definitions of both components of the phrase: "food”28
and "democracy”29 . It follows from the combination of the two that Food democracy then is
the right of all people to an adequate, safe, nutritious, sustainable food supply”.30
The above concept may be defined in a broader perspective "as part of the alternative
food system and associated movements. Alternative food systems or alternative food network s

23

TFEU stipulates that one of the objectives of the common agricultural policy is, among others, to "assure the
availability of supplies” (Consolidated version of the Treaty on the Functioning of the European Union, OJ C
326/47, 26.10.2012).
24 According to the Food and Agriculture Organization (FAO) food security is defined as the physical, social and
economic ability to access sufficient, safe and nutritious food Rome Declaration on World Food Security and
World Food Summit Plan of Action. Rome, Italy: FAO, 1996.
25 L.

Petetin, Food Democracy in Food Systems, Springer Netherlands, 2016, p. 1.
OJ C 313, 22.9.2015
27 See: e.g. S. Booth, J. Coveney, Food Democracy, SpringerBriefs in Public Health, 2015,
pp. 13-14
28 „Food” – any nourishing substance that is eaten or drunk or otherwise taken into body to
sustain life, provide energy, sustain growth.
29 “Democracy” – from the Greek word ‘demos’ meaning ‘people’ and ‘kratos’ meaning
“authority”. Democracy refers to a form of government in which the people have the right to
control their own destiny. In a democracy, people have the final authority and they have the
right to make or at least influence decisions that affect their everyday lives.
30 S. Booth, J. Coveney, op. cit., pp. 13-14
26
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include forms of food provisioning, such as farmer’s markets, community gardens and
community-supported agricultural box schemes (…) and offer potential to transform the
shortcomings of the dominant food system".31
1) Provisions adopted in 2016 that introduce the so-called agricultural retail32 feed
into the broader perspective on “food democracy” which entails short supply chains.
Agricultural retail is a form of short food supply chains and a form of performance of both
"direct supplies" as defined in Art. 1 par. 2 letter c) of the Regulation no. 852/2004 33 and of
"direct sale" specified under Art. 1 par. 2 letter c) of the Regulation no. 853/200434 . It also
refers to the concept of retail trade, defined under Art. 3 point 7 of the Regulation (EC) no.
178/200235 .
Pursuant to the new provisions, agricultural retail consists in the sale of plant and
animal products processed by way on non-industrial methods, where at least 50% of the raw
materials comes from own cultivation, breeding or raising36 . Such products may be sold, in
principle, exclusively to the final consumer, at the place of production or in places designated
for trading. The processing of products and their sale, with certain exceptions, should take
place without intermediaries. If the above activity is conducted by a farmer, with satisfaction
of the listed prerequisites, it is exempt from the obligation to register a business activity.37
Moreover, revenues from agricultural retail up to the amount of PLN 20,000 annually are not
subject to taxation with personal income tax.
Agricultural retail covers with its subject scope the sale of processed plant and animal
products, and additionally of composite products. The new regulations are to bear positive
effects as regards food security and food democracy. This is due to the fact that they restore
"the traditional role of farmer as producer and processor of food, while opening up a new

31

Ibid.
The Act of 16 November 2016 on the amendment of certain acts in order to facilitate the
sale of food by farmers (Dz.U. z 2016 r. poz. 1961).
33 Regulation (EC) No 852/2004 of the European Parliament and of the Council of 29 April
2004 on the hygiene of foodstuffs,OJ L 139, 30.4.2004.
34 Regulation (EC) No 853/2004 of the European Parliament and of the Council of 29 April
2004 laying down specific hygiene rules for food of animal origin , OJ L 139, 30.4.2004
32

35 Regulation

(EC) no. 178/2002 of the European Parliament and Council of 28 January 2002, laying down the
general principles and requirements of food law, establishing the European Food Safety Authority and laying
down procedures in matters of food safety, OJ L 031 , 01/02/2002.
36 Pursuant to Art. 20 par. 1 c of the Act on personal income tax, Journal of Laws 1991, No. 80, item 350 as
amended.
37 Pursuant to Art. 3 par. 4 of the Act dated 2 July 2004 on the freedom of economic activity, Journal of Laws
2004, No. 173, item 1807 as amended.
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market of natural and healthy food for consumers".38 They create the opportunity of
"increasing home budgets of farming holdings to include additional revenues from the sale of
products, which is of significance for small and medium farms that do not stand a chance in
the price competition with large food producers". 39

2) Another new regulation of relevance in terms of food security and food democracy,
is the Act of 15 December 2016 on the prevention of unfair use of contract advantage in
trading of agricultural and food products.40 The Act stipulates the principles of countering
practices consisting in the unfair use41 of contract advantage42 by buyers or suppliers of
agricultural and food products.43 The provisions apply to contracts of purchase of agricultural
and food products.44 The Act introduces special legal instruments, besides the already existing
civil law measures of preventing the abuse of contract advantage and of protecting the
interests of suppliers.45 The primary one is the administrative mode of proceedings with the
objective of enforcing prohibition of unfair use of contract advantage by buyers and
suppliers.46 Improper trade relations may negatively affect food safety. The pressure exerted
by buyers on the suppliers of agricultural and food products, regarding both the price levels
and other issues, may lead to reduction in production levels, to its complete discontinuation,
or to lowering of the product quality.47 For this reason, the discussed Act has considerable
significance for food security. It also aims to resolve a problem regarding food democracy,
that is "disparity between participants in the food supply chain owing to the co-existence of

38
39

See: grounds for the Act.
Ibid.

40 Journal

of Laws 2017, item 67 (hereinafter PUUCATAFP).
to Art. 7 par. 1 and 2, the unfair use of contract advantage consists especially in: 1) unjustified
termination of contract or threats to terminate contract;
2) granting the right to terminate contract, withdraw from it or to give notice of termination to one of
the parties only.
42 Contract advantage, within the meaning of the Act, is a situation of the buyer toward the supplier, whereas the
supplier does not have sufficient and actual possibilities of sale of the agricultural and food products to other
buyers and there is considerable disparity in the economic potential of a supplier and buyer, in favour of the
buyer, or a situation of the supplier toward the buyer, whereas the the buyer does not have sufficient and actual
possibilities of buying the agricultural and food products from other suppliers and there is considerable disparity
in the economic potential of a buyer and s upplier, in favour of the supplier.
43 Article 1 of PUUCATAFP.
44 Article 2 of PUUCATAFP.
45 Based on the Act of 23 April 1964 - the Civil Code (Journal of Laws of 1964, No. 16, item 93 as amended),
on the Act on the freedom of economic activity, on the Act of 16 April 1993 on countering unfair competition
(Journal of Laws of 1993, No. 47, item 211 as amended), on the Act of 8 March 2013 on the time limits for
payment in trade transactions (Journal of Laws of 2013, item 403 as amended).
46 Articles 8-32 of PUUCATAFP.
47 See: grounds for the Act.
41 Pursuant

13

strong, economically consolidated entities in the distribution and often processing sector with
weak, fragmented entities producing agricultural raw materials and food products".48
The EU measures regarding unfair practices in the business-to-business food and nonfood supply chain were commenced by the adoption of the Green Paper on 31.1.2013.49 In
2016, however, the European Commission decided that it has not found any grounds for
introducing regulations concerning relations between the participants of the food supply chain
on the Community level, although it did state that it would monitor the situation.50 Owing to
the foregoing, member states undertake their own steps to improve the relations between
participants of the food supply chain, in the form of legal regulations or self-regulations.
The Act also introduced sanctions for entrepreneurs who buy agricultural products
without concluding written contracts as required by Art. 38q par. 1 of the Regulation of the
European Parliament and Council (EU) no. 1308/2013 51 , or based on contracts which lack
elements stipulated in this resolution. The implemented solutions aim to improve the
functioning of the market of agricultural products as regards the relations between the
agricultural producers and buyers. The Act also stipulates sanctions for failure to observe the
written form of contracts of supply of agricultural products that belong to sectors specified
under Art. 1 par. 2 of the Regulation no. 1308/2013. They supplement the system of fines for
employing unfair practices consisting in the use of contract advantage. They also aim to
strengthen the certainty of trade in agricultural products.52
3) Another novelty concerns changes in the Act on the legal protection of plant
varieties,53 which ensure the possibility to apply new solutions in relations between
cultivators and owners of farming land as regards collection of fees for using, on one's own
farming holding, the seeding material of varieties protected by the national breeder's exclusive
right to variety (fees on own breeding). The new provisions allow a possibility whereas seed
material from the harvests could be used for seeding without having to pay fees in the case of
varieties for which the breeder decided not to charge fees via breeders' websites or breeders'
associations. The Act also provides for the option to charge one-off fees on own breeding at
48

Ibid.
Green Paper on Unfair Trading Practices in the Business -to-Business Food and Non-Food Supply Chain in
Europe, Brussels, 31.1.2013, COM(2013) 37 final.
50 Report from the Commission to the European Parliament and Council on Unfair Business -to-Business Trading
Practices in the Food Supply Chain, Brussels, 29.1.2016, COM(2016) 32 final.
51 of 17 December 2013, establishing a common organisation of the markets in agricultural products and
repealing Council Regulations (EEC) no. 922/72, (EEC) no. 234/79, (EC) no. 1037/2001 and (EC) no.
1234/2007 (OJ L 347 dated 20.12.2013, Page 671),
52 See: grounds for the Act.
53 The Act of 8 June 2017 on amendment of the Act on legal protection of plant varieties (on 9 June, the Act was
submitted to the President for signature).
49
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the purchase of qualified seeding materials. The Act may bear an effect on food security and
food democracy to the extent to which it favours broader access to new plant varieties,
breeding progress and greater yield stability.

4) significantchanges in provisions regarding the acquisition of agricultural real
property have been introduced in 2016.54 Considering that "agricultural real property
constitutes a necessary means of production, whose objective and function is to ensure food
security in the country"55 , the new provisions have an indirect influence on food security. The
Act strengthens the protection of agricultural land against speculative purchasing by Polish
nationals and foreigners who do not guarantee that the acquired land will be used toward
agricultural purposes. The principal change is that the acquirers of agricultural real property
may, in principle, be only individual farmers (with some exceptions), that is natural persons,
who hold agricultural qualifications, have been residing for at least 5 years within the territory
of the commune in which at least one agricultural property forming part of the farming
holding is located and who have been running the farm personally throughout this time. The
acquisition of an agricultural real property must be combined with the requirement of
personal running of a farming holding which includes the acquired real property, with a
prohibition to dispose of it or give for possession. The new provisions are in line with the EU
tendency of returning to the productive function of agriculture 56 , noticeable in the provisions
of EU regulations regarding the common agricultural policy of 2013, and especially in the
definition of “agricultural activity” under Art. 4 par. 1 (c) and of an "active farmer" under Art.
9 of the Regulation no. 1307/2013 on direct payments to farmers 57 .
Prof. dr hab. Małgorzata Korzycka, dr hab. Paweł Wojciechowski, Faculty of Law
and Administration, University of Warsaw
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See: Act on the Agricultural System of 11 April 2003 (Journal of Laws no. 64, item 592 as amended). These
amendments have been introduced by way of the Act of 14 April 2014 on suspending the sale of real properties
included in the Agricultural Property Stock of the State Treasury and amending some other Acts (Journal of
Laws of 2016, No. 0, item 585).
55 Cited grounds to the Act on suspending the sale of real properties included in the Agricultural Property Stock
of the State Treasury and amending some other Acts.
56 For more on this topic see: F. Albisinni, Europejskie kodeksy rolnictwa i ponowne odkrycie rolnictwa jako
działalności produkcyjnej [European Agriculture Codes and the Rediscovery of Agriculture as a Production
Activity], in: P. Litwiniuk (red.), Współczesna kwestia agrarna [Contemporary Agrarian Issue], Warsaw 2016, p.
9 et seq.
57 Regulation of the European Parliament and Council no. 1307/2013 of 17 December 2013, establishing rules for
direct payments to farmers under support schemes within the framework of the common agricultural policy and
repealing Regulation of the Council (EC) no. 637/2008 and Regulation of the Council (EC) no. 73/2009 OJ OJ
347, 20.12.2013.
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Food safety
1) Reform of the structure of official food control authorities
Functioning of official food control authorities (OFC) undoubtedly has great significance for
food safety.58 Currently, the organizational structure of OFC authorities entails the organs of 5
different inspections: State Sanitary Inspection, Veterinary Inspection, Agricultural and Food
Quality Inspection, Trade Inspection and State Plant Health and Seed Inspection. The
structure of OFC authorities that form part of individual inspections and the scope of their
competences are regulated in a number of legal acts, drafted in various periods and issued in
connection with the pursuit of various objectives and tasks. The scope of competences of
some of these inspections cover tasks that far exceed food control. This diversity is visible in
the different terminology and language used in the individual acts, which in consequence
leads to interpretative uncertainties when drawing the competence borders and causes
differences in the way they function and act (each inspection acts primarily based on its
"own" legislative act). As an effect of this situation, for many years discussions have been
held in Poland on the need to reform the system of official food control authorities.
In 2016, the Minister of Agriculture and Rural Development put forward a draft bill on the
State Inspection of Food Safety, which calls for the consolidation of three currently
functioning inspections falling within the competences of the minister responsible for
agricultural matters (Veterinary Inspection, Agricultural and Food Quality Inspection and
State Plant Health and Seed Inspection) and for the new institution to take over a part of
competences of the State Sanitary Inspection and Trade Inspection, within the scope that
concerns supervision of food safety. During consultations on the submitted draft bill, many
remarks have been lodged both by various social and economic organizations and by
inspections and other ministers as well, thus for the time being it is difficult to foresee the
ultimate shape of the proposed reform. Considering that the currently functioning OFC
authorities, even though their competences are fragmented, properly fulfil their tasks
concerning ensuring food safety, it is justified to state that the completion of this reform is not
indispensable for increasing food safety. Nevertheless, it is justified by the need of increasing
efficiency of inspections' functioning and of lessening the burdens for entrepreneurs which
results from the controls being conducted by authorities of various inspections.
It must be expected that, if the legislator decides to go through with this reform, it should aim
to eliminate the currently indicated difficulties in functioning of OFC authorities, and thus,
primarily, to eliminate overlapping competences, to ensure uniformity of control proceedings
and to remove the issue of double subordination of territorial inspection authorities to the
central organ and to the voivode, by way of excluding territorial OFC authorities from the
supervision of the voivode and by ensuring inspections' financing from a separate part of
budget (and not, as now, from the voivode's budget).
2) Regulations concerning dietary supplements 59
The issue of dietary supplements is a major issue connected to food safety. Recently, as a
result of a control conducted by the Supreme Chamber of Control60 , it has found its way to the
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A detailed exploration on official food control in Polish law, as well as a discussion of the reform draft is
offered in: M. Korzycka, P. Wojciechowski, System prawa żywnościowego [Food Law System], Warsaw 2017,
p. 446 et seq.
59 For more on the regulation of dietary supplements in Polish law, see: M. Korzycka, P. Wojciechowski,
System prawa żywnościowego, Warsaw 2017, p. 191 et seq.
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public discussion in Poland and has been reflected in the drafted amendments of legal
provisions. The market of dietary supplements is developing dynamically in Poland, and the
pace of this development is furthered by their advertising.61 Meanwhile, the knowledge of
Poles as regards dietary supplements and their awareness of the difference between over-thecounter medications and dietary supplements is on a low level.62
In order to introduce a dietary supplement into trade within the territory of the Republic of
Poland for the first time, an entity must only notify the Main Sanitary Inspector, stating in this
notification, among others, the name and form of the product, proposed qualification,
qualitative and quantitative composition and label design in Polish. The register of products
that require only notification at first introduction on the territory of the Republic of Poland,
maintained by the Main Sanitary Inspector, contains over 29 thousand products entered since
2007, qualified by the entities introducing them onto the market as dietary supplements.
The sale of a supplement whose introduction into trade has been notified may begin on the
date on which the notification has been lodged, and the procedure of notification verification,
or the possible initiation of explanatory proceedings, do not suspend the distribution of such a
product. Unless the relevant supervision organ issued a decision to withdraw the product from
the market, or on prohibition to introduce it into trade, which may at times take as long as a
few years, the consumers are at risk of taking products that contain components which may
pose a threat to their health.63 The results of this control acted as a spark for intensification of
works on amending provisions regarding dietary supplements.
The Ministry of Health proposed amendments to provisions, entailing, among others: (1)
introduction of fees for submission of notifications regarding food products covered by the
statutory obligation to notify the Main Sanitary Inspector, which may reduce the number of
notifications to those that an entrepreneur actually intends to introduce on the market; (2)
increase of fines that will also apply to cases of mislabelled products and products that are
improperly presented and advertised; (3) introduction of an obligation to notify the authorities
about withdrawal from introduction into trade of dietary supplements in the Republic of
Poland; (4) stricter provisions concerning advertising of dietary supplements (e.g. prohibition
of dietary supplements advertisements using the image or recommendations of real of
fictional doctors, pharmacists, nurses, midwives, as well as of real or fictional people with
medical education, and prohibition of dietary supplements advertisements during programmes
addressed to youth under 16 years of age; (5) regulation of issues regarding so-called
umbrella brands; (6) restriction of sale of certain dietary supplements at pharmacies; (7)
public dissemination of information on the decision to withdraw from the market products
that threaten the health and life of humans, with specification of the name of the product and
of the entrepreneur, how it is faulty and the amount of the monetary fine.64
Works on the amendments to provisions are still under way and their scope has not been
ultimately decided yet, especially since some of the proposed changes arise doubts. Without a
doubt, however, it is necessary to introduce changes that on the one hand will contribute to
better protection of consumer safety and on the other hand will provide better protection for
reliable entrepreneurs, who are interested in transparent and efficient procedures of countering
unfair market practices.

60 Supreme

Chamber of Control Report, Information on the results of control, "Admittance to trade of dietary
supplements".
61 See: Supreme Chamber of Control Report, Information..., p.7
62 See: Supreme Chamber of Control Report, Information..., p.6
63 See: Supreme Chamber of Control Report, Information..., p.11
64 See: response to interpellation no. 10904 regarding excessive consumption of dietary supplements,
Respondent: Undersecretary of State at the Ministry of Health Marek Tombarkiewicz, Warsaw, 01-05-2017,
access: http://www.sejm.gov.pl/Sejm8.nsf/InterpelacjaTresc.xsp?key=7D0F4035&v iew=6
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1.7. Prof. dr hab. Małgorzata Korzycka, dr hab. Paweł Wojciechowski, Faculty of
Law and Administration, University of Warsaw
Free trade agreements between the EU and the USA (TTIP), and the EU and Canada
(CETA)
The signing of the Comprehensive Economic and Trade Agreement between the EU and
Canada (CETA), which provides for the gradual liberalization of trade in goods, on the one
hand constitutes a challenge, but on the other hand an opportunity for food producers. It
follows from this agreement that, in principle, the parties may not maintain restrictions in the
import of goods from the territory of the other party, and moreover each of the parties is to
use its best efforts to ensure that goods originating from the other party and legally introduced
into trade may be sold also on its own territory. In Poland, the most serious doubts are raised
by genetically modified food, which is subject to very strict regulations in the EU. The
Canadian regulation concerning genetically modified food diverges from the standard adopted
in the EU. The fundamental difference relates to the issue of labelling GMO food. Unlike in
the EU, in Canada information on the genetic modification of food is not obligatory. Similarly
to the case of any other food, the information concerning modification must be placed if the
genetic change causes a change in the composition of nutritional properties of if it gives rise
to allergenic properties. The difference applies also to the procedure of introduction into trade
of genetically modified food. In Canada, introduction into trade requires prior notification of
such intention. An entity which intends to introduce such food into trade submits a
notification to the director of Health Products and Food Branch (HPFB), along with all
information regarding the product and how it has been produced. If the director, following the
assessment of the received documents, finds that the given food is safe, the entrepreneur
obtains a certification stating that the submitted information is sufficient; if not, the
entrepreneur is called upon to complete it. The process of assessing safety is based on the
principles established by experts collaborating with the World Health Organization (WHO)
and the Food and Agriculture Organization (FAO) of the United Nations, Codex Alimentarius
Commission and the Organization for Economic Cooperation and Development (OECD).
According to information available on the HPFB website, so far 81 applications have been
assessed, with none rejected. In the opinion of the HPFB, the risk associated with genetically
modified food is the same as in the case of conventional products and the HPFB does not see
the need to provide special monitoring of this type of food.
Genetically modified plants and genetically modified food are perceived as a threat by the
Polish society, which is reflected in the Polish law, which does not permit sowing genetically
modified plants on the territory of Poland. The conclusion of CETA is viewed in Poland as a
hazard to supervision of GMO food by the public authorities in the EU and as a violation of
the EU model of consumer protection based on the prudence principle. As an effect of such a
solution, the situation of the European consumer will worsen as compared to the current
situation, as without full information regarding whether a product is GMO, the consumer will
not be able to make conscious food choices. Also the situation of food producers (farmers)
will deteriorate, as agricultural products obtained with the use of genetic engineering will
freely compete with conventional products, whose yields are not as high.

II. MAIN DEVELOPMENTS IN RURAL LAW SINCE THE LAST CONGRESS
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Dr hab. Aneta Suchoń, Research Unit of Agricultural Law, Adam Mickiewicz
University in Poznań
Besides the presented changes and tendencies in the development of food law that
have taken place since the last CEDR in September 2015, also some other issues (areas) of
agricultural law merit a mention here. This is because Commission III refers also to issues of
important current changes in agricultural law. The development of agricultural legislation
since the last European Congress of Rural Law has been determined by a number of factors of
international (global), European (connected with the common agricultural policy) and
regional range.65
1. Agricultural markets, especially milk market
It is without a doubt that for many member states of the European Union, including
Poland, issues concerning the milk market have been of significance. Our country belongs to
major producers of this basic agricultural product, ranking 12th in the global production66 . For
a number of years, the milk market in the European Union was one of the most regulated and
subsidized ones. This situation began to change from April 2015 on. The removal of milk
quotas, that is the basic legal instrument functioning on this market, brought about
considerable modifications. The agricultural producers lost guarantees that used to stabilize
supplies. Owing to the fact that organizations of milk producers (as one of the basic
instruments that was to ensure stability following the end of quotas) are popular only in some
countries, and milk prices have been steadily falling since April 2015, additional EU
legislative acts were adopted. They were to create conditions for the improvement of situation
on the discussed market. Within this scope, it's worth noting that the agricultural law has
undergone certain Europeanization, as the instruments of aid for milk producers are usually
rooted in EU legislation.
Commission Delegated Regulation (EU) 2015/1853 of 15 October 2015 providing for
temporary exceptional aid to farmers in the livestock sectors 67 , in its Article 1, stipulates that
Union aid of a total amount of EUR 420,000,000 shall be available to Member States to
provide targeted support to farmers in the sectors of milk and milk products, among others.
Pursuant to the annex, Poland received the total aid amount (including for milk producers) of
EUR 28,946,973. Following the adoption of the EU Regulation, also national regulations
were issued. Pursuant to the Regulation of the Council of Ministers of 22 January 2016 on the
completion by the Agricultural Market Agency of tasks associated with the establishment of
temporary exceptional aid for farmers in the livestock sectors 68 , aid was granted to farmer
who is a milk producer if: in the quota year 2014/2015 he introduced on the market milk at
the quantity of at least 15,000 kilograms; on the date of filing the application for aid he has at
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For more, see: Budzinowski, Problemy ogólne prawa rolnego. Przemiany podstaw legislacyjnych i koncepcji
doktrynalnych [General Problems of Agricultural Law. Transformations of Legislative Bases and Doctrinal
Concepts], Poznań 2008, p. 42 et seq.
66 M. Olszewska, Produkcja mleka w Polsce na tle świata i krajów Unii Europejskiej [Milk Production in Poland
as Compared to the World and European Union countries]„Wiadomości Zootechniczne”, R. LIII (2015), 3, pp.
150–157.
67 OJ L 271, p. 25.
68 Journal of Laws of 2016, item 141
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least three purpose cows: dairy or dual-purpose, at an age over 24 months, recorded in the
register of branded livestock and the locations of their herds 69 .
On 9 September 2016, a package of delegated regulations was published with the
objective of creation a framework of legal aid for milk producers. The first one of them is the
Commission Delegated Regulation (EU) 2016/1612 of 8 September 2016, providing aid for
milk production reduction. As the name itself indicates, its purpose is to reduce milk
production, which is to take place as voluntary withdrawal from this activity. Article 1 of the
EU Regulation stipulates that Union aid is available to eligible applicants reducing cow milk
deliveries for a three month period, ("the reduction period") compared with the same period in
the previous year, hereinafter referred to as ("the reference period"), under the conditions laid
down in this Regulation.
Following the implementation of the EU regulation no. 2016/1612, the Polish
regulation of the Council of Ministers dated 13 September 2016 on the completion by the
Agricultural Market Agency of tasks associated with the establishment of milk production
reduction was issued70 . This legal act specifies the tasks to be completed by the Agricultural
Market Agency in connection with the establishment of aid for milk production reduction. It
also stipulates that aid is provided if the conditions mentioned under Regulation 2016/1612
are met.
Commission Delegated Regulation (EU) 2016/1613 of 8 September 2016 providing
exceptional adjustment aid for milk producers and farmers in other livestock sectors stipulates
in its preamble that in order to alleviate the current crisis, it is appropriate to provide member
states with a one-time financial grant to support milk producers and/or farmers in other
livestock sectors engaging in activities fostering economic sustainability and market
stabilisation.
Article 1 states that Union aid of a total amount of EUR 350 000 000 shall be available
to member states to provide exceptional adjustment aid to milk producers and/or to farmers in
the beef and veal, pigmeat and sheepmeat and goatmeat sectors. The measures taken by the
member states shall support milk producers or farmers in other livestock sectors who engage
in one or more of the following activities that aim at fostering the economic sustainability of
their holdings and that contribute to market stabilisation: production reduction beyond that
covered by Commission Delegated Regulation (EU) 2016/1612 (3) or not increasing
production, small-scale farming, the application of extensive production methods, the
application of environmental and climate friendly production methods, the implementation of
cooperation projects, the implementation of quality schemes or projects aiming at promoting
quality and value added, training in financial instruments and risk management tools.
2. Agricultural land law
Significant changes as regards agricultural land law have taken place in Poland in the
analyzed period from 2015 to 2017. On 30 April 2016, the Act of 14 April 2016 on
suspending the sale of real properties included in the Agricultural Property Stock of the State
Treasury and amending some other Acts took effect71 . Already from Article 1 of this Act
follows a considerable change. Namely, for a period of 5 years from the date of entry of the
Act into effect, the sale of real property included in the Agricultural Property Stock of the
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State Treasury, or parts thereof, is suspended. Therefore, leasing is now the basic form of
managing agricultural property of the State Treasury. Moreover, this legislative act changed
the provisions of the Act of 19 October 1991 on the management of agricultural real property
of the State Treasury72 and of the Act of 11 April 2003 on the agricultural system73 .
Modifications of the latter act focused on the transfer of agricultural property ownership, but
some regulations affect also the lease transactions and the situations of lessees, for example as
regards the possibility to exercise the right of pre-emptive purchase of the leased agricultural
real property or the conclusion of lease agreements. They also introduce significant
amendments as concerns perpetual usufruct. Article 2c of this legislative Act stipulates that its
provisions regarding the acquisition of agricultural land apply respectively to the acquisition
of perpetual usufruct of agricultural real property or share, or part of share, in the perpetual
usufruct of agricultural real property
Pursuant to the amended Act on the agricultural system, only an individual farmer may
acquire agricultural real property, unless the Act stipulates otherwise. The foregoing principle
does not apply to cases of acquisition of agricultural real property by, for example, next of
kin, territorial self-government units, State Treasury or the Agricultural Property Agency
acting on its behalf, legal entities acting on the basis of provisions on the relationship between
the State and the Catholic Church in the Republic of Poland, on the relationship between the
State and other churches and religious associations and on guarantees of the freedom of
conscience and religion, national parks (in the event of purchase of agricultural real property
for purposes in connection with the protection of natural environment), as a result of
succession and specific bequest.
Subject limitations result primarily from the fact that, pursuant to Art. 23 of the
Constitution, the basis of the state's agricultural system is a family farming holding. A family
farming holding, in turn, is a unit run by an individual farmer, that is a natural person who is
an owner, perpetual usufructor, autonomous possessor or lessee of agricultural real property,
whose combined area of arable land does not exceed 300 hectares, who holds agricultural
qualifications and has been residing for a period of at least 5 years in the commune in whose
territory at least one of the agricultural real properties forming part of the farming holding is
located, and who has been running this farm personally throughout this period. At the same
time, the provisions provide for some exceptions allowing to acquire agricultural real property
based on permits issued by the Agricultural Property Agency: at the application of the seller
or buyer upon the satisfaction of statutory prerequisites. Statistical data indicates that in the
majority of cases, the APA does issue such permits for the transfer of ownership of
agricultural real property, especially as concerns applications issued by the sellers.
A novelty introduced on 30 April 2016 is the scope of obligations of the acquirer of
agricultural real property. Namely, the acquirer of the agricultural real property is obliged to
run the farming holding whose part is the acquired agricultural real property for a period of at
least 10 years from the acquisition of this real property, and in the case of natural persons - to
run it personally. Throughout this period, the acquired real property may not be disposed of
nor given for possession to other entities. The court, at the application of the acquirer of
agricultural real property, will issue a permit for such transaction prior to the lapse of 10 years
from the transfer of ownership of this real property if it is necessary due to unforeseen
circumstances outside of the control of the acquirer.
The amendments in the Act on the agricultural system which took effect on 30 April
2016 are in line with the limitations regarding trade in agricultural real property that have
been in force in France or Germany for a number of years. Moreover, the European
72 Uniform

text. Journal of Laws of 2015, item 1014 as amended, hereinafter referred to as Act of 19 Octovber
1991.
73 Uniform text: Journal of Laws of 2012, item 803 as amended.

21

Parliament Resolution of 27 April 2017 on the state of play of farmland concentration in the
EU: how to facilitate the access to land for farmers? underscores that it should not be
forgotten that whereas land is on the one hand property, on the other hand it is a public asset,
and is subject to social obligations. The Resolution also points out that land is a finite,
increasingly scarce resource, which is non-renewable, and is the basis of the human right to
healthy and sufficient food, and of many ecosystem services vital to survival. Thus, the
document rightly concludes that agricultural real property should not be treated as an ordinary
item of merchandise74 .
Since 1 May 2016, foreigners from EU member states no longer need permits for the
acquisition of agricultural real property in Poland. Based on the Act of 1920, acquisition of
agricultural real property by foreigners takes place with the additional satisfaction of
provisions of the Act of 11 April 2003 on the agricultural system.
3. Associations of agricultural producers
The issues in connection with the association of agricultural producers is important to
Poland, as it will increase their competitiveness and facilitate the introduction of innovations
and production of agricultural products with improved, uniform quality. Owing to this, the
activities of the Polish legislator within this scope are worth mentioning. In the EU 20142020 funding period, agricultural producer groups may still apply for financial aid, but the
rules for its granting have changed diametrically. Also the rules for the registration of groups,
the conditions they must meet, their control and supervision have changed. The new
regulations are laid down primarily in the Act of 11 September 2015 amending the act on
groups of agricultural producers and their associations and on supporting rural
development including resources of the European Agricultural Fund for Rural Development
(for the years 2014-2020),75 Regulation of the Minister of Agriculture and Rural Development
of 2 August 2016 on detailed conditions and method of granting, payment and repayment of
financial aid within the activity "Creation of producer groups and organization" covered by
the Programme of Rural Areas Development for the years 2014-202076 , Regulation of the
Minister of Agriculture and Rural Development of 18 February 2016 on the requirements to
be fulfilled by a business plan of a group of agricultural producers 77 .
The amendment of 11 September 2015 slightly modifies the subject of activity of groups
of agricultural producers. The grounds for the draft emphasize: "the change of wording of
provision of Art. 1 of the Act in effect as proposed under Art. 1 point 1 of the draft Act aims
to better specify the catalogue of objectives for which groups of agricultural producers may
form, and to account in it also for the objectives specified under Art. 27 of the Regulation no.
1305/2013, owing to whose completion groups of agricultural producers could receive
financial aid from resources of the European Agricultural Fund for Rural Development"78 .
The fundamental change, in effect since 18 December 2015, consists in that the registration of
such a group no longer occurs at the Office of the Marshall, but at a territorial branch of the
74 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2017-

0197+0+DOC+XM L+V0//PL[20.05.2017].
75 Journal of Laws of 2015, item 1888, amendment of 11 September 2015.
76 Journal of Laws of 2016, item 1284.
77 Journal of Laws of 2016, item 237.
78 The grounds for the draft amendment of the Act on groups of agricultural producers: Sejm paper no. 3836: The
government's draft amendment of the Act on groups of agricultural producers and their associations and o n t h e
amendments of other acts and of the act on supporting the development of rural areas, including from the
resources of the European Agricultural Fund for Rural Devel opment for the years 2014-2020, Grounds for the
draft amendment of the Act on groups of agricultural producers [on-line]. Sejm of the Republic of Poland
[accessed on: 2016-12-12]. Available on-line at: <http://www.sejm.gov.pl/Sejm7.nsf/druk.xsp?nr=3836>.
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Agricultural Property Agency. There arises a question about the reasons for such a significant
modification. In order to answer this question, we must first refer to the act draft. As per the
document, the changes have been worked out firstly based on the gathered experience and
identified types of risks concerning the proper supervision over groups of agricultural
producers. Secondly, the need to introduce the changes results from the controls conducted by
the European Court of Auditors. According to the author of the draft: "Considering the postcontrol establishments, it has become necessary to strengthen supervision over the activities
of groups and associations of groups of agricultural producers, as well as to strengthen the
state supervision over the control authorities". Owing to the above, the tasks in connection
with the registration of groups of agricultural producers and with the activities of these groups
are to be handled by the director of the territorial branch of the Agricultural Market Agency
(AMA), that is a unit that is directly subordinate to the minister responsible for the affairs of
agricultural markets.
Pursuant to the Regulation of the Minister of Agriculture and Rural Development of 2
August 2016 on detailed conditions and method of granting, payment and repayment of
financial aid within the activity "Creation of producer groups and organization" covered by
the Programme of Rural Areas Development for the years 2014-2020, aid may only be
applied for by groups of agricultural producers whose members are solely natural persons.
The following requirements, among others, are a novelty: aid may be applied for by a group
that functions as an entrepreneur running a micro-, small or medium enterprise within the
meaning of Annex I to the Commission Regulation (EU) No 651/2014 of 17 June 2014
declaring certain categories of aid compatible with the internal market in application of
Articles 107 and 108 of the Treaty Text.
Groups are eligible for aid in the order established by the president of the Agency for
Restructuring and Modernization of Agriculture. This, in turn, depends on the sum total of
points obtained based on the following criteria: for example, if a group is organized as a
cooperative, it obtains 3 points. Such legal regulations will contribute to the popularity of
cooperative groups of agricultural producers, which will associate a growing number of
members.
4. Act on renewable energy
Owing to Poland's obligation to reach by 2020 at least a 15% share of energy from
renewable sources in the final gross energy consumption, and to increase farmer's income,
provisions encouraging producers to engage in activities connected to renewable energy are of
significance. On 20 February 2015, Poland adopted the Act on renewable sources of energy,
which implemented to our law the principles following from the Directive of the European
Parliament and Council 2009/28/EC on the promotion of the use of energy from renewable
sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC.
This Act was amended in June 2016 79 . Pursuant to Art. 19 of the Act, a producer of
agricultural biogas in an installation of a renewable energy source with an annual production
capacity of agricultural biogas up to 160,000 m3 or a producer of electrical energy from
agricultural biogas in a micro-installation, who is a natural person entered in the register of
producers mentioned in the provisions on the national system of producer register, register of
agricultural holdings and register of applications for aid, may sell: 1) electrical energy of
heat generated from agricultural gas in a micro-installation; 2) agricultural biogas generated
in a micro-installation of agricultural biogas. Importantly, the generation and sale of
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electrical energy, heat of agricultural biogas in micro-installations, constitutes
agricultural production within the meaning of the Act on freedom of economic activity.
The amended Act introduces into our legal system the concept of an energy cooperative. It
is a cooperative within the meaning of the Act of 16 September 1982 on cooperatives, whose
object of activity is the generation, among others, of biogas in installations of renewable
energy sources with an annual capacity not exceeding 40 million m3 . Building biogas plants
by such cooperatives is a way to obtain additional income by agricultural producers who
supply the raw materials.
5. Developments in agricultural law
As regards agricultural markets, it must be concluded that increased Europeanization and
liberalization have taken place. The decisive influence on the development of Polish
agricultural law, and especially on agricultural markets, is exerted by the EU law. The
increased liberalization of trade means that a EU agricultural producer is no longer as
protected within the food supply chain as in the previous periods. The share of the European
food and agricultural sector on global markets has afforded considerable trade opportunities,
but it also put our farmers at risk of significant market instabilities, which has led to increased
price fluctuations. Trade agreements may help to raise the sale of European agricultural
products and to obtain higher incomes. For example, the annual value of EU export of
agricultural products reached 130.7 billion euro in 2016, which marks an increase by 1.7
billion from 2015. The EU producers increased especially their foreign sales of unprocessed
products, such as vegetables or pigmeat, while the foreign sales of goods such as wheat,
powdered milk and non-food products has decreased80 . Price instability and other problems
on the milk market have caused it to become the focus of attention of both the EU and
domestic legislators.
As regards agricultural land law, the Polish legislator is increasingly interested in the
protection of farmland and in introducing limitations to trade. Farmland, owing to its natural
properties and the continuous, irreversible process of shrinking resources, is a valuable social
asset81 . It cannot be replaced with another means of production in agriculture, and thus we
cannot allow it to become exhausted82 . In the analyzed period, it is worth noting the dynamic
nature of changes regarding restrictions in the trade of real property in Poland. This applied
both to "private" agricultural property, as well as to agricultural property held in the
Agricultural Property Stock of the State Treasury and belonging to the territorial selfgovernment units.
In what concerns the associations of farmers, we must note the significant influence of the
European Union on domestic provisions. This applies particularly to financing of groups of
agricultural producers from the RDP 2014-2020 and to control results. At the same time,
additional criteria of selection of groups to obtain financing from EU resources will contribute
to greater popularity of cooperative groups of agricultural producers, which will attract larger
number of agricultural producers.
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We must also note the continuing expansion of agricultural law. The legislator is regulating
new areas of social relations in agriculture and in connection with agriculture 83 , as well as
expanding legal regulations to include more detailed solutions, concerning, for example, the
criteria of selection of groups that may obtain EU financing or the trade of agricultural real
property.

II. MAIN DEVELOPMENTS IN RURAL LAW SINCE THE LAST CONGRESS
(2015-2017) Environmental Aspects
Dr Justyna Goździewicz-Biechońska
Adam Mickiewicz University in Poznań
1. Introduction - Identification of main agri-environmental developments in Polish
agricultural law
Agro-environmental issues in agricultural law are of multi-aspectual and dispersed nature.
Significant development of agrarian law within this aspect is noticeable especially in the area
of protection and support of sustainable agriculture systems and of protection of biological
diversity and traditional agricultural landscapes. This dynamics is closely connected to the
development of EU legal regulations in this scope. As regards the issue of water management,
in turn, the Polish law is at the threshold of considerable changes, whose final shape is not yet
certain. Moreover, there has been progress in legislation concerning the protection of natural
environment, whose influence on agricultural law may be classified as indirect. In the next
point, the above groups of developments will be presented within the context of their sources,
main elements and effects, and conformity and compatibility with the requirements resulting
from regulations underpinning these developments.
2. Developments of agricultural law in the environmental aspect
1.1 Implementation of the EU common agricultural policy for the years 2014-2020
Protection of the natural environment is one of the primary objectives and issues in the
Rural Development Programme for the years 2014-201084 . These are covered directly by two
of the cross-sectional objectives (sustainable management of natural resources and actions
concerning climate). Moreover, four of six priorities of RDP 2014-2020 set for the EU policy
of rural development for the years 2014-2020 refer, in part or entirely, to this subject area:
improvement in the competitiveness of various types of agricultural businesses and increase
in the economic viability of agricultural holdings across all regions and promoting innovative
technologies in agricultural holdings and sustainable forest management; improvement in the
organization of the food chain and promotion of risk management in agriculture, including
83 Budzinowski,
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processing and introduction on the market of agricultural products, promoting the well-being
of livestock and risk management in agriculture; restoration, preservation and enhancement of
ecosystems dependant on agriculture and forestry; support for effective resource management
and for the shift to low-emission, climate-change-proof economy in the agricultural, foodproduction and forestry sectors.
Out of the detailed objectives of RDP 2014-2020, of particular significance within this
context are: 4A) Restoration, preservation and enhancement of biological diversity, including
in Natura 2000 areas and in regions with natural constraints or other special constraints, and
of agriculture with high natural value, as well as the state of European landscapes; 4B)
Improvement of water management, including fertilizers and pesticide use; 4C) Preventing
soil erosion and improvement of soil management; 5E) Fostering carbon conservation and
carbon sequestration in agriculture and forestry. The environmental objectives laid down in
the RDP 2014-2020 will be directly pursued by way of the following measures: investments
in the development of forest areas and improvement of forest vitality; agri-environmentclimate measures; eco-farming; payments for areas with natural constraints or other special
constraints.
Endeavours within the scope of environmental protection will be financed mainly under
the agri-environment-climate measures and as part of afforestation. Their majority is a
continuation of analogous packages implemented under the Agri-environment programme of
RDP 2007-2013. Also payments for areas with unfavourable farming conditions will be
continued. Moreover, investment aid in connection with the completion of environmental
targets will go to agricultural holdings located in Natura 2000 areas and in areas at risk of
water contamination with nitrates from agriculture. "Green Farming", in turn, is a new
measure aiming to increase the green market production.
Although the principal solutions address directly the issues of environmental protection
under Pillar 2 of the CAP, the significance of payments under the resources from Pillar 1 must
not be overlooked. Besides the obvious significance of making direct payments more "green"
in order to achieve environmental targets, these payments are also a measure of preventing the
intensification or, to the contrary, the abandonment of agricultural activity in areas of natural
value. It should also be noted that the share of the amount for direct payments (EUR 23.49
billion) represents over 70% of all EU resources designated by the EU for Poland under the
CAP (EUR 32.09 billion).
1.2 Water management and water protection
Of particular importance for setting the direction of developments in this area were two
judgements of the CJEU85 , of which one was delivered in the analyzed period, dealing with
complaints lodged by the European Commission against the Republic of Poland concerning
failure by a Member State to fulfil obligations.
In the case C-356/13, the CJEU found that Poland has failed to fully or properly transpose
the provisions of Directive 2000/60/EC of the European Parliament and Council of 23
October 2000 establishing a framework for the Community action in the field of water
policy86 . In particular, the accusations concerned the lack of full or proper transposition into
the Polish law of the definitions contained in the Directive, failure to fulfil the obligation to
monitor the status of water bodies in protected areas, and failure to implement the principle of
recovery of the costs of water.
Similarly, in the case C-356/13, the CJEU ruled on incorrect and insufficient
implementation in the Polish law of Council Directive 91/676/EEC and Council Directive
85 Judgement
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91/676/EEC of 12 December 1991 concerning the protection of waters against pollution
caused by nitrates from agricultural sources87 . The failures concerned insufficient
specification of waters which may become polluted with nitrates from agricultural sources,
insufficient designation of nitrates vulnerable zones and adoption of action plans provided for
in Art. 5 of the Directive entailing measures contrary to the Directive.
In order to comply with the above-mentioned judgements, Poland undertook works on
amending the water law. The government draft of the Water Law was submitted to the Sejm
on 26 April 201788 . It stipulates a thorough reorganization of the water management system
in Poland. Within the context of agriculture, of most significance are the planned changes
regarding: recovery of the costs of water services (currently, agriculture is exempt in this
scope) and system of protection of water against pollution with nitrates from agricultural
sources (the proposed solution is to classify the entire territory of Poland as nitrate vulnerable
zone, with the exception of small agricultural holdings). It should be noted that the draft
scheduled that the final Act would take effect already on 1 July 2017 (which is dictated by the
need to satisfy within this time limit the ex ante conditions of Annex XI to the Regulation on
Cohesion Policy 2014-202089 , determining the disbursement of funds from ERDF + Cohesion
Fund)
1.3. Development of legislation concerning protection of the environment with indirect
influence on agricultural law
In the period covered by this reports, there has been a number of developments of
agricultural law in its environmental aspect, whose sources are acts that do not strictly
concern agricultural issues. Their influence on agricultural law may be therefore deemed
indirect. Owing to the short period since the acts that are their sources have been in effect, it is
still difficult to determine their results.
This group includes, for example, the Act of 19 July 2016 on access to genetic resources
and sharing of benefits arising from their utilization90 . This act guarantees the control of use
in Poland of genetic resources covered by the Nagoya Protocol91 , it specifies the competences
and tasks of Polish public administration authorities as regards the enforcement of EU
regulations92 implementing the provisions of this Protocol and the liability for their breach.
Another important Act which influenced agriculture in many aspects, although also
indirectly, it the Act on renewable energy sources 93 , amended a number of times throughout
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the discussed period. This regulation may considerable stimulate the RES sector based on the
use of biomas and agricultural biogas.
Among other acts whose latest amendments will indirectly influence running agricultural
activities there are also: Hunting law94 (within the scope of hunting damages to crops and
agricultural products by game animals) and the Act on the protection of the natural
environment95 (within the scope of restrictions to removal of trees and shrubs in connection
with the conducted agricultural activity). This last legislative act is an example of an
unfavourable development in the direction of weakening instruments of protecting the natural
environment- wooded areas, in this case.
2. Summary
The development of agricultural law in Poland over the past two years still shows the
previously observed "greening" tendency96 . This applies both to the contents of the legal
regulations and to the impact of law (the implementation aspect). This is clearly connected
with the Europeanization of agrarian law, which is particularly visible within the context of
implementation of the EU Common Agricultural Policy, that is the main source of
developments in the environmental aspect. Throughout the discussed period, the most
dynamic development of agricultural law in Poland is noted in the areas connected to the
implementation of the Common Agricultural Policy for the next financing period, and
especially to its "greening". Within this context, the strengthening of the environmental
function of agricultural law is also visible. Finally, another significant stimulants of the
development of Polish agricultural law in the discussed aspect were the CJEU judgements
concerning water management, but their effects are not as of yet noticeable in the law in force
(the legislative process aiming to comply with them is still under way).
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NATIONAL REPORT SUMMARY
The Polish legislator is increasingly aware of the need to ensure food safety and of the
associated necessity to provide special protection to agricultural activities. Owing to the
foregoing, the Polish law has recently introduced many legal solutions to further the
accomplishment of these goals.
Poland has chosen to remain a country free from GMO cultivation. On 3 March 2016 Poland
received the permission of the European Commission to exclude the entire territory of Poland
from the cultivation of MON maize (EC Decision no. 2016/321, according to which Poland
and 18 other EU member states have been recognized as countries where the cultivation of
MON 810 maize is officially prohibited). Moreover, pursuant to the Act on seeds of 9
November 2012, the Council of Ministers has introduced a ban on using seed material of
genetically modified MON 810 maize varieties. The conclusion of CETA is viewed in
Poland as a hazard to supervision of GMO food by the public authorities in the EU and as a
violation of the EU model of consumer protection based on the prudence principle. As an
effect of such a solution, the situation of the European consumer will worsen as compared to
the current situation, as without full information regarding whether a product is GMO, the
consumer will not be able to make conscious food choices. Also the situation of food
producers (farmers) will deteriorate, as agricultural products obtained with the use of genetic
engineering will freely compete with conventional products, whose yields are not as high.
Significant changes have been introduced to the Act on the agricultural system, which are to
contribute to acquisition of farming land in Poland exclusively by active farmers running
family farming holdings, which raises food safety. These amendments have been introduced
by way of the Act of 14 April 2014 on suspending the sale of real properties included in the
Agricultural Property Stock of the State Treasury and amending some other acts, which took
effect on 30 April 2016.
The Polish law has introduced solutions to facilitate the sale of agricultural products by
farmers, for example by expanding the extent to which they may run small-scale processing
activities within their farming holdings. On 1 January 2017, the Act of 16 November 2016 on
the amendment of certain acts to facilitate the sale of food by farmers took effect. Besides the
already regulated direct sales of agricultural products, it introduced a new category of
"agricultural retail". Agricultural retail covers with its subject scope the sale of processed
plant and animal products, and additionally of composite products.
The new regulations are to bear positive effects as regards food security and food democracy.
This is due to the fact that they restore the traditional role of farmer as producer and processor
of food, while opening up a new market of natural and healthy food for consumers.
Provisions to protect farmers, as well as other suppliers of agricultural products and food,
against unfair trade practices within the food supply chain have been introduced. On 10
January 2017, the Act of 15 December 2016 on the prevention of unfair use of contract
advantage in trading of agricultural and food products, which introduces special instruments
of protection against unfair market practices, entered into force.
In 2017, amendments were introduced in the Act on the legal protection of plant varieties,
which ensure the possibility to apply new solutions in relations between cultivators and
owners of farming land as regards collection of fees for using, on one's own farm, the seeding
material of varieties protected by the national breeder's exclusive right to variety (fees on own
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breeding).
As regards official food control, in 2016, the Minister of Agriculture and Rural Development
put forward a draft bill on the State Inspection of Food Safety, which calls for for the
consolidation of three currently functioning inspections falling within the competences of the
minister responsible for agricultural matters and for the new institution to take over a part of
competences of the State Sanitary Inspection and Trade Inspection, within the scope that
concerns supervision of food safety.
The issue of dietary supplements is a major issue connected to food safety. Recently, as a
result of a control conducted by the Supreme Chamber of Control, it has found its way to the
public discussion in Poland and has been reflected in the drafted amendments of legal
provisions. The market of dietary supplements is developing dynamically in Poland, and the
pace of this development is furthered by their advertising. Meanwhile, the knowledge of Poles
as regards dietary supplements and their awareness of the difference between over-thecounter medications and dietary supplements is on a low level.
It is without a doubt that for many member states of the European Union, including
Poland, issues concerning the milk market have been of significance. Our country belongs to
major producers of this basic agricultural product, ranking 12th in the global production. For a
number of years, the milk market in the European Union was one of the most regulated and
subsidized ones. This situation began to change from April 2015 on. The removal of milk
quotas, that is the basic legal instrument functioning on this market, brought about
considerable modifications. The agricultural producers lost guarantees that used to stabilize
supplies. Additional EU legislative acts have been adopted. They were to create conditions for
the improvement of situation on the discussed market. Within this scope, it's worth noting that
the agricultural law has undergone certain europeization, as the instruments of aid for milk
producers are usually rooted in EU legislation.
The issues in connection with the association of agricultural producers is important to
Poland, as it will increase their competitiveness and facilitate the introduction of innovations
and production of agricultural products with improved, uniform quality. New regulations are
laid down primarily in the Act of 11 September 2015 amending the act on groups of
agricultural producers and their associations and on supporting rural development
including resources of the European Agricultural Fund for Rural Development (for the years
2014-2020), Regulation of the Minister of Agriculture and Rural Development of 2 August
2016 on detailed and method of granting, payment and repayment of financial aid within the
activity "Creation of producer groups and organization".
The generation and sale of electrical energy, heat of agricultural biogas in micro-installations,
constitutes agricultural production within the meaning of the Act on freedom of economic
activity.
The concept of an energy cooperative has been introduced into the Polish legal system. It
is a cooperative within the meaning of the Act of 16 September 1982 on cooperatives, whose
object of activity is the generation, among others, of biogas in installations of renewable
energy sources with an annual capacity not exceeding 40 million m3 . Building biogas plants
by such cooperatives is a way to obtain additional income by agricultural producers who
supply the raw materials.
In the period covered by this reports, there has been a number of developments of
agricultural law in its environmental aspect, whose sources are acts that do not strictly
concern agricultural issues. Their influence on agricultural law may be therefore deemed
indirect. Owing to the short period since the acts that are their sources have been in effect, it is
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still difficult to determine their results. Another important Act which influenced agriculture in
many aspects, although also indirectly, it the Act on renewable energy sources, amended a
number of times throughout the discussed period. This regulation may considerable stimulate
the RES sector based on the use of biomas and agricultural biogas.
Among other acts whose latest amendments will indirectly influence running agricultural
activities there are also: Hunting law (within the scope of hunting damages to crops and
agricultural products by game animals) and the Act on the protection of the natural
environment.
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