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Preface 

Dear Reader 

The first CEDR Regional Forum in Miskolc in October 2018, dedicated to Central and Eastern Europe, 

was a great success, which was immediately repeated with the next Forum in Seville in January 2019, 

this time focusing on the Mediterranean region. The contributions of Miskolc are gathered in this edi-

tion for reading; those of Seville will follow in the next edition. The focus is already on the jubilee 

congress in Poznan, which will take place in September 2019. I am pleased to welcome you, dear read-

ers, as many as possible there. 

Roland Norer 

Editorial Director 

 

Chère lectrice, cher lecteur 

Le premier Forum régional CEDR à Miskolc en octobre 2018, consacré à l'Europe centrale et de l’Est, 

a été un grand succès, qui s'est immédiatement répété avec le prochain Forum à Séville en janvier 

2019, consacré cette fois à la région Méditerranée. Les contributions de Miskolc sont rassemblées dans 

cette édition pour lecture, celles de Séville suivront dans la prochaine édition. L'accent est déjà mis sur 

le Congrès du jubilé à Poznan, qui aura lieu en septembre 2019. Je suis heureux de vous y accueillir, 

chers lecteurs, le plus grand nombre possible. 

Roland Norer 

Editorial Director 

 

Sehr geehrte Leserinnen und Leser 

Das erste CEDR Regional Forum im Oktober 2018 in Miskolc, das Zentral- und Osteuropa gewidmet 

war, war ein großer Erfolg, der mit dem nächsten Forum im Januar 2019 in Sevilla, diesmal stand die 

Mediterrane Region im Blickpunkt, sogleich wiederholt werden konnte. Die Beiträge von Miskolc sind 

in dieser Ausgabe zum Nachlesen versammelt, jene von Sevilla werden in der nächsten Ausgabe folgen. 

Damit richtet sich der Fokus aber bereits auf den Jubiläumskongress in Poznan, der im September 2019 

stattfinden wird. Ich freue mich Sie, werte Leserinnen und Leser, dort möglichst zahlreich begrüßen zu 

können. 

Roland Norer 

Editorial Director  



2019/1  CEDR-JRL 5 
 
 
 
 

President’s Corner 

Views of the President Geoff Whittaker 

Welcome to this, the first edition of the CEDR Journal for 2019. 

Since the last occasion I wrote for you a President’s Corner, there has been much work behind the 

scenes to create and to launch the new CEDR website. For the present, it represents similar information 

to the former website but in a more modern and, we hope, user friendly manner. 

However, for the future, plans are in development to make it a more active tool for CEDR members 

to keep in touch with developments in our field of rural law at the pan-European level. The way in 

which, and the extent to which, this happens is a matter on which Members may help and we will 

welcome suggestions and contributions from those who are willing to make them. 

Electronic communication does not, of course, replace personal contact which remains the most 

successful way in which mankind achieves its objectives. We have this year been present at a number 

of functions at which we have been able to absorb information from and contribute to discussions of 

important rural matters both in Europe and in the wider world. 

The major event for this purpose has been the Global Forum for Food and Agriculture held as part of 

the Grüne Woche celebrations which have taken place every January since 1926 in Berlin. They are 

attended by officials from national governments and many leading political, business and legal inter-

national organisations. This year, Secretary General Leticia Bourges and I attended and were privileged 

to be able to engage with like-minded people from all continents. 

More locally, we are developing our long-held relationships with the European Countryside Move-

ment and Ruralité/Environnement/Développement, who work towards achieving coherence in the 

policies and laws affecting rural Europe. 

All of this work takes time and effort, of course, and we will always be happy to share the work with 

anyone who has the time and expertise to assist. If you are in that category, please do contact us. 

This year, of course, we hold our flagship event, CEDR’s biennial European Congress and Colloquium 

of Rural Law. This year, as notified in the last edition of the Journal, it is being held in Poznan, Poland, 

through the efforts of the Polish Association of Agricultural Law and the Adam Mickiewicz University, 

to whom we are extremely grateful. Full information and details of booking arrangements can be found 

on the website at https://www.30cedr.org/. We look forward to seeing you there. 

 

https://www.30cedr.org/
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News 

 

XXX European Congress of Agricultural Law  

Poznań, September 18-21, 2019 

organised under the direction of the C.E.D.R. 

by the Polish Association for Rural Law 

 

Food sovereignty, food security and the contribution of agricultural law  

 

Commission I 

Food sovereignity and food security: concepts and legal framework 

 

Commission 2 

Protection of cultivated land: rural planning law and agricultural property and real estate law 

 

Commission 3 

Significant current developments in international rural law, in the EU as well as in states and 

regions 

 

Colloquium 

The reform of the CAP 

 

 

For informations see www.30cedr.org. 
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Publications 

 

XXIX European Congress and Colloquium of Rural Law, Lille, 20-23 september 2017 

CEDR (ed.), Agriculture and Competition, Baden-Baden 2019 

 

Blakeney Michael, Food Loss and Food Waste. Causes and Solutions, Cheltenham/Northampton 

2019 

Budzinowski Roman (ed.), XV World Congress of Agricultural Law. Contemporary challenges of Agri-

cultural Law: among Globalization, Regionalisation and Locality, Poznań 2018 

Busse Christian/Haarstrich Jens, Agrarförderrecht einschließlich EU-Primärrecht, EU-Kartellrecht und 

EU-Gerichtsbarkeit, 2. Aufl., Hagen Law School Fachanwaltslehrgänge 2018 

Davis Nigel/Robinson Julie/Sydenham Angela, Agricultural Precedents Handbook, 3rd ed., London 

2018 

Fabian Anna Christina, Die Stellung der Frau im Agrarrecht, Baden-Baden 2018 

Holzer Gottfried, Agrarrecht, 4. Aufl., Wien/Graz 2018 

Hope Johnson, International Agricultural Law and Policy. A Rigths-Based Approach to Food Security, 

Cheltenham/Northampton 2018 

Jung Nicolas, Die Vergabe von Unionsbeihilfen. Dargestellt am Beispiel der Landwirtschaftssubven-

tionen der Europäischen Union, Baden-Baden 2019 

Martínez José (Hrsg.), Jahrbuch des Agrarrechts Band XIV, Baden-Baden 2018 

Muñiz Espada Esther, Derecho agroalimentario y ciberseguridad, Madrid 2019 
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En mémoire de notre collègue et amie –  
Marilena Uliescu 

La direction du Comité Européen de Droit Rural annonce avec grande tristesse que notre chère col-

lègue et amie Marilena Uliescu est décédée le 26 janvier 2019. La Professeur Uliescu a été un membre 

important de notre communauté. Elle a activement participé aux réunions tant administratives que 

scientifiques et aux congrès organisés par le Comité Européen de Droit Rural, en sa qualité de rappor-

teur pour la Roumanie, et, dans la dernière décennie, comme Vice-présidente de l’association rou-

maine.  

Marilena Uliescu est reconnue comme une personnalité marquante dans les domaines du droit civil 

roumain et du droit rural, appréciée par tous ceux qui travaillent dans le domaine du droit. Ses œuvres 

scientifiques sont reconnues tant au pays qu’à l'étranger. Professeur universitaire de prestige, coor-

donnatrice de doctorat, expert dans les problèmes du droit de l'environnement, du droit civil et du 

droit agraire dans le cadre des programmes européens tels que FAO et FARE, Marilena Uliescu a servi 

avec foi et loyauté le droit roumain, en se consacrant à la recherche scientifique et, avec un grand 

talent pédagogique, à la formation des nouvelles générations d'étudiants.  

Née le 19 mai 1939 à Brăila, elle a suivi les cours de droit de la Faculté de Droit de Bucarest, qu'elle 

a terminé en 1960. Dès le début de son activité, Marilena Uliescu s'est dédiée avec passion et profes-

sionnalisme à la recherche scientifique dans le cadre de l'Institut des Recherches Juridiques de l'Aca-

démie Roumaine où elle a été active jusqu'à son décès.  

Grace a ses qualités scientifiques, professionnelles mais aussi administratives, Marilena Uliescu a 

occupé des fonctions importantes dans la direction de l'Institut des Recherches Juridiques, telles que: 

membre du Conseil Scientifique de l'Institut des Recherches Juridiques depuis 1976; Directeur de l'Ins-

titut national de la magistrature, membre du conseil de rédaction des Revues de niche, telles que 

« Études et recherches juridiques », « Revue roumaine des sciences sociales - série des sciences juri-

diques » et « Revue du droit de l'environnement ». Il faut remarquer qu’elle a fondé l’Association rou-

maine de droit rural, avec laquelle elle a organisé, ensemble à l’Université Ecologique de Bucarest, le 

XXV Congrès et colloque européen de droit rural du CEDR avec grand succès. Ce congrès a été le pre-

mier en Europe oriental pour la communauté du CEDR. 

Il faut aussi mentionner la contribution significative que Marilena Uliescu a apportée en faveur des 

relations internationales dans le domaine du droit, en promouvant l'image de l'Institut des Recherches 

Juridiques de l'Académie Roumaine et de l'Ecole roumaine de droit dans le cadre de la Société euro-

péenne de Droit Comparé, ayant le mérite exceptionnel d'avoir organisé les travaux des Conférences 

« La Journée Franco-roumaine » dans le pays aussi qu’à l'étranger.  

Pendant toute sa carrière de chercheur scientifique, mais aussi en sa qualité de professeur universi-

taire, elle a publié de nombreux travaux (traités, monographies, études, articles) avec des maisons 

d'édition reconnues sur le plan interne et international, travaux dans le domaine du droit rural, du 

droit de l'environnement et spécialement dans le domaine du droit civil. Parmi ses travaux de réfé-

rence écrits ou coordonnés, on cite : Droit de l'homme à l'environnement, dans le volume de tous ho-

rizons, mélanges Xavier Blanc-Jouvan, première partie, Société de législation comparée, imprimerie 
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France, Paris ; Nouveau Code civil. Études et commentaires, volumes I-III, mais aussi des nombreux 

articles et études publiés à l'étranger tels que : Le principe de la responsabilité sans faute dans le do-

maine du préjudice écologique international – Revue Roumaine d’études juridiques no.1, 1992 ; La res-

ponsabilité pour les dommages écologiques – Revue internationale de droit comparé, no.2, 1993 ; La 

responsabilité civile pour les activités dangereuses dans le cadre du conseil de l’Europe – Journées juri-

diques de la société de législation comparée, 1994 ; L’homme et la nature dans le Delta du Danube – 

Revue Roumaine du droit de l'environnement no.2, 2005. 

Marilena Uliescu est connue pour le courage de ses idées, sa ténacité, sa justesse, l'honnêteté et la 

fierté d'être messager des valeurs du droit roumain, notamment sur le plan international.  

En tant qu'être humain, Marilena Uliescu a été une amie et une collègue digne de confiance. Ses 

conseils accompagnent tous ceux qui l'ont entouré et ont suivi ses enseignements.  

Dans la mémoire de tous ceux qui ont eu l'honneur et le plaisir de la connaitre, Marilena Uliescu 

restera toujours un modèle de professionnalisme. 
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Die gegenwärtige Situation des Agrarrechtes in  
Österreich und Tschechien 

Peter Hancvencl 

Dr.iur., ehemals Bundesministerium für Land- und Forstwirtschaft, Österreich 

Abstract 

Die Bedeutung des Agrarrechtes in Österreich ist von der jeweiligen Zeit und auch den Personen abhän-
gig. Während nach dem zweiten Weltkrieg durch die Schaffung eines rechtlichen Rahmens für die Er-
nährungssicherung in der Marktordnung eine praktische Bedeutung vorlag, war begann ab  Mitte der 
60iger Jahre eine wissenschaftliche Aufarbeitung und Systematisierung dieses Rechtsbereiches. Hiebei 
ist besonders die Gründung des Institutes für Agrarrecht und Agrarsoziologie im Jahre 1967 und die das 
wissenschaftliche Schrifttum von Sekt.Chef Dr.Eichler zu erwähnen. Mit dem Bundesministeriengesetz 
1973 erfolgte innerhalb des Bundes auch eine gesetzliche Zusammenfassung und Ordnung der Kompe-
tenzen, die auch den Anforderungen eines modernen Rechtsstaates entspricht. Die Entwicklung des 
Namens vom k.k. Ackerbauministerium zu Bundesministerium für Nachhaltigkeit und Entwicklung lässt 
auf die schwindende Bedeutung der Landwirtschaft und des damit zusammenhängenden Rechtsgebie-
tes schließen. Einen Aufschwung erlebte das Agrarrecht mit dem Beitritt Österreichs zur EU im Jahre 
1995. Die Sektion I wurde mit jungen, begeisterungsfähigen Juristen/innen aufgestockt. In der Folge 
entwickelte sich auch eine dichte Beratungstätigkeit der Juristen im Rahmen von TWINING und PHARE 
in den Beitrittskandidatenländer. Die Sektion I hatte immer im Rahmen von Beurteilung durch Manage-
mentfirmen die besten Beurteilungswerte. In den 80iger Jahren nahm man  Rechtsassistenten in die 
Marktordnungsabteilung auf, eine Reihe von bestqualifizierten Juristen bewarb sich erfolgreich beim 
Verwaltungsgerichtshof. Nach der Schaffung einer zentralen Bundeskompetenz im Jahre 1990 erfolgte 
die Schaffung einer Reihe von neuen, modernen landwirtschaftlichen Betriebsmittelgesetzen. 2014 
wurde die Rechtssektion im Landwirtschaftsministerium abgeschafft, da anscheinend „juristische Rou-
tine“ eingekehrt ist. Agrarjuristen gibt es in Österreich hauptsächlich in den Verwaltungsbehörden, d.h. 
Ministerium, Landesregierungen, Bezirksverwaltungsbehörden und landwirtschaftlichen Interessenver-
tretungen. Keine Bedeutung haben in Österreich die Rechtsanwälte wie z.B. in Deutschland. Es ist ein 
relativ kleiner Kreis. Es wird durch die landwirtschaftliche Interessenvertretung versucht, den „Sonder-
status der landwirtschaftlichen Familienbetriebe“ in Steuerrecht und Gewerbeordnung zu verteidigen. 
Auf den Universitäten spielt und spielte das Agrarrecht keine Rolle. Lediglich auf der Universität für 
Bodenkultur erfuhr das Fach Agrarrecht ab 2013/14 als Pflichtfach in der Studienrichtung „Nutzpflan-
zenwissenschaften”eine bedeutende Aufwertung. Die Österreichische Gesellschaft für Agrar- und Um-
weltrecht (ÖGAUR) betreut diesen kleinen Interessentenkreis mit Veranstaltungen (Frühjahrs- und 
Herbsttagung) und Herausgabe von Literatur. 
 
In Tschechien gelten durch die großen Strukturen der landwirtschaftlichen Betriebe und deren Gesell-
schaftsform für sie die allgemeinen Rechtsregeln und keine Sonderbestimmungen. Die Aufgabe der Ju-
risten im „ministerstvo zemědělství“ (Landwirtschaftsministerium) in der Sektion für Recht und Ökono-
mie war und ist hauptsächlich  die Umsetzung des allgemeinen Rechtsbestands der Gemeinsamen Ag-
rarpolitik der EU. Daneben gibt es auch nach dem Vorbild Österreichs ein politisches Landwirtschafts-
gesetz1, welches auch teilweise konkrete Bestimmungen enthält (Gentechnik). Der Schwerpunkt der die 
Landwirtschaft berührenden Regelungen befindet sich im Umweltrecht. 

                                                           
1 Zákon o zemědělství, Nr. 252/1997 i.d.g.F. Landwirtschaftsgesetz. 
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1. Österreich 

1.1. Einleitung 

Aus der Sicht eines in diesem Rechtsgebiet ungefähr 40 Jahre tätigen Juristen ist die Bedeutung des 

Agrarrechtes in Österreich, egal ob man es als Sonderagrarrecht oder funktionales Agrarrecht2 defi-

niert, ein stetes auf und ab gewesen. 

Einer der bedeutendsten Agrarrechtsgelehrten Österreichs der zweiten Republik, Sekt. Chef Dr. Ma-

ximilian Eichler hat zu dieser Entwicklung in seinem Vorwort zu „Dimensionen des Agrarrechtes“3 ge-

schrieben: „Auch das Recht ist das Ergebnis einer Evolution. Zum Rechtsverständnis muß daher oft an 

Verhältnisse in früheren Zeiten angeknüpft werden.“ Um einen Eindruck über die gegenwärtige Situa-

tion zu erhalten, ein partieller Rückblick, der natürlich nur in Teilen erfolgen kann. 

1.2. Ministerium: 

Interessant ist die Namensentwicklung des für das Agrarrecht hauptsächlich zuständigen Ministeri-

ums. Diese zunächst verständliche Anpassung an die Zeit hat in letzter Zeit eher unfreiwillig „humoris-

tische“ Züge angenommen. 

1.2.1. K.k. Ackerbauministerium 

Nach dem Ausgleich mit Ungarn erfolgte die Gründung des für die „Landeskultur“ zuständigen Mi-

nisteriums für  Cisleithanien. Erster Minister war Alfred Jozef Graf Potocky, der später Ministerpräsi-

dent wurde. Letzter Minister der Monarchie  war der Tscheche Ernst Emanuel Graf von Silva-Tarouca. 

Bezeichnend für dieses Ministerium war, daß man versuchte mit der Besetzung der Ministerposten 

durch Slawen die Mitwirkung der Tschechen im Reichsrat zu erreichen. 

1.2.2. Staatsamt für Landwirtschaft 

Im Rahmen der provisorischen Staatsregierung nach 1945 eingesetzt. 

1.2.3. Bundesministerium für Land und Forstwirtschaft4 

Nach 1945 wurde das Provisorium dann in das Ministerium übergeleitet. Die Zuständigkeit ergab sich 

durch die einzelnen Materiengesetze teilweise noch aus dem 19.Jahrhundert.  

1.2.4. Bundesministeriengesetz 19735 

Nunmehr wurde ein allgemeiner Teil für alle Ministerien geschaffen und ein besonderer Teil mit Zu-

ständigkeiten als Programm. Bei jeder neuen Regierung erfolgt bei einer Neuverteilung der Zuständig-

keit eine Novellierung. 

                                                           
2 „Agrarpolitik und Agrarrecht – Ein Überblick“ Diskussionspapier Nr.91-R-02, Februar 2002, Institut für Wirt-
schaft, Politik und Recht, Universität für Bodenkultur Wien. 
3 „Dimensionen des Agrarrechts“ Sonderausgabe-Förderungsdienst, Wien 1987. 
4 Festschrift „100 Jahre Landwirtschaftsministerium“, Landwirtschaftsministerium (Hrsg.) 1967, Der Wirkungsbe-
reich des für die Angelegenheiten der Landeskultur zuständigen Ministeriums 1867 bis 1967, Sektionsrat Dr. Ma-
ximilian Eichler. 
5 Bundesministeriengesetz 1973, BGBl. Nr. 389/1973 
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1.2.5. Bundesministerium für Land-und Forstwirtschaft, Umwelt und Wasserwirtschaft6 

Mit 1.April 2000 erfolgte eine Zusammenlegung des Landwirtschafts- mit dem Umweltministerium. 

Dies führte zu einer politischen Dominanz der Landwirtschaftsinteressen bei Konflikten mit der Um-

welt. 

1.2.6. Bundesministerium für Nachhaltigkeit und Tourismus7 

Im Namen keine Erwähnung der Landwirtschaft oder des ländlicher Raum. Keine Kritik durch land-

wirtschaftliche Interessenvertretung. 

1.2.7 Inoffizielle Namen 

Aus Gründen der Reklame und politischen Propaganda erfolgte die Einführung von inoffiziellen Na-

men, die aber auch bei rechtlichen Akten wie Bescheiden im Logo verwendet wurden. Ab 2000 „Le-

bensministerium“ und ab 2014 bis 2018 „Ministerium für ein lebenswertes Österreich“. 

1.3. Bedeutung des Agrarrechtes und der Agrarjuristen 

1.3.1 Systematische Befassung mit diesem Rechtszweig 

Als erste agrarjuristische Vereinigung in Österreich wurde 1967 das „Österreichische Institut für Ag-

rarrecht und Agrarsoziologie" in Linz gegründet (heute Institut für Agrarpolitik und Agrarsoziologie). 

1968 erfolgte in Innsbruck die Gründung der Österreichischen Gesellschaft für Agrar- und Umweltrecht 

(ÖGAUR), die ihren Sitz 1972 an die Universität für Bodenkultur Wien verlegte.8 

1.3.2 Maximilian Eichler 

Maximilian Eichler9 war der „Kronjurist“ im Bundesministerium in der Grundsatzabteilung G und spä-

ter Abteilung  IA1. Ursprünglich kam er von der Präsidentenkonferenz der Landwirtschaftskammern 

Österreichs10. Es war damals üblich Beamte aus den landwirtschaftlichen Interessenvertretung in das 

Bundesministerium zu übernehmen. Der Einfluss der Landwirtschaftskammern auf die Bundesagrar-

politik war daher sehr groß. 

Sein Verdienst war u.a. eine dienstliche  Dokumentation des Agrarrechtes auf Bundes-und Landes-

ebene. In Ringmappen sammelte er diese Vorschriften und brachte sie auf Grund der Bundes- und 

Landesgesetzblätter wöchentlich auf den neuesten Stand. Viele Kollegen – auch aus anderen Ministe-

rien – holten seinen Rat ein. 

Auf Grund seines Wissens erfolgte mehrmals eine Anfrage der Universität für Bodenkultur hinsicht-

lich einer Professur, eine Berufung  wurde jedoch immer von den Vorgesetzten verhindert. 

                                                           
6 Bundesministeriengesetz-Novelle 2000, BGBl. Nr. 16/2000. 
7 Bundesministeriengesetz-Novelle 2017, BGBl. Nr. 164/2017. 
8 „Agrarpolitik und Agrarrecht in Österreich“ Diskussionspapier Nr.21-R-93, Gatterbauer, Holzer, Welan Juli 1993. 
9 Sektionschef Dr. Maximilian Eichler 12.11.1924-14.12.1992. 
10 Für eine Bundeslandwirtschaftskammer gibt es in der österreichischen Bundesverfassung keine Bundeskom-
petenz. Es wurde daher ein Verein der Präsidenten der Landeslandwirtschaftskammern gegründet. Zweimal sind 
Initiativen zu einer einheitlichen Bundeskompetenz aus politischen Gründen gescheitert. 
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Seinen pädagogischen Fähigkeiten konnte er jedoch im Rahmen der Vortrags- und Prüfungstätigkeit 

für die Verwaltungsakademie des Bundes11 nachkommen. Jeder Bedienstete des Ressorts, der prag-

matisiert werden wollte, mußte eine spezielle Ausbildung und Prüfung ablegen, bei der auch ein Fach 

„Ressortrecht“ war. 

Von seinen Schriften sind besonders der Beitrag in „100 Jahre Landwirtschaftsministerium“, die „Di-

mensionen des Agrarrechtes“ und „Rechtskunde“ Eichler (Verfasser)/Heller (Herausgeber) Ergän-

zungsband Land- und Forstwirtschaftsrecht (1987)12 zu erwähnen. 

1.3.3 Sektion I (Rechtssektion BMLF) 

Bis zum Jahre 2014 gab es im Bundesministerium eine eigene Rechtssektion. Das System sah vor, 

daß jeder Fachabteilung eine entsprechende Rechtsabteilung gegenüberstand. Grund war die Unab-

hängigkeit der Juristen zu sichern. In einigen Fachabteilungen gab es dennoch Juristen, z.B. in der Per-

sonalsektion Präsidium. Bei einer Durchleuchtung der Verwaltung  durch eine Management-Bera-

tungsgesellschaft hat die Rechtssektion die beste Beurteilung von allen Sektionen bekommen. Schon 

vor dem  EU-Beitritt erfolgte mit dem damaligen Minister Fischler13 und den Abteilungsleitern der Sek-

tion I eine Diskussion über die zukünftige Rolle der Agrarjuristen und in welcher organisatorischen 

Form dies erfolgen soll. Damals entschied man sich für einen Weiterbestand der Rechtssektion. 

1.3.4 Agrarrechtsentwicklung 

1.3.4.1 Marktordnung 

Nach dem zweiten Weltkrieg war es wichtig die Ernährungs- und Versorgungssicherheit Österreichs 

zu gewährleisten. Ein wichtiger Teil dieser Wirtschaftslenkung bestand in der Marktordnung für Milch, 

Getreide, Fleisch und Mühlen samt zugehörigen Fonds. Die zentrale Kompetenzbestimmung für den 

Bund bestand damals größtenteils in Art. 10 Abs. 1 Z 15 B-VG „Aus Anlaß eines Krieges oder im Gefolge 

eines solchen zur Sicherung der einheitlichen Führung der Wirtschaft notwendig erscheinende Maß-

nahmen, insbesondere auch hinsichtlich der Versorgung der Bevölkerung mit Bedarfsgegenständen.“ 

Artikel 10 Abs. 1 Z 15 B-VG ist seit Abschluss des österreichischen Staatsvertrages14 (nur aus Anlass ei-

nes Krieges oder im Gefolge eines solchen) nicht mehr anwendbar. Es wurde daher ab diesem Zeit-

punkt die Wirtschaftslenkung Ländersache, was aber wieder organisatorisch nicht zweckmäßig war. 

Um daher diese äußerst wichtige Materie zu regeln, gab es jetzt alle Jahre (bis vor dem EU-Beitritt) 

politische Verhandlungen außerhalb des Parlamentes, um in einer Verfassungsvorschaltklausel die 

Bundeskompetenz und die unmittelbare Bundesverwaltung durch Bundesbehörden zu sichern. Neben 

dem Gesetzesvorschlag wurden auch politische Begleitprotokolle ausverhandelt, die Gesetzesvor-

schläge wurden dann vom Parlament durch Abstimmung für die nächsten 4 Jahre verbindlich gemacht. 

Die Kompliziertheit der Materie und politische Bedeutung  führte dazu, daß nur eine kleine Anzahl 

von Agrarrechtsspezialisten auf diesem Gebiet tätig waren und sich auch auskannten. 

                                                           
11 Die Verwaltungsakademie wurde 1976 gegründet und ist im Schloss Laudon etabliert. Sie bietet jährlich bis zu 
200 Lehrgänge, Kurse und Seminare an. 
12 Ab Mai 1990 „Rechtskunde Land- und Forstwirtschaftsrecht“, Oberleitner/Eichler, Manz Verlag Schulbuch; 7. 
bis 10. Auflage Oberleitner/Hancvencl; 11. Auflage Hancvencl/Norer (2003). 
13 Bundesminister für Land-und Forstwirtschaft 1989-1994, EU-Kommissar für Landwirtschaft, Entwicklung des 
ländlichen Raumes und Fischerei 1995-2004, Präsident des ökosozialen Forums 2005-2012, seit 2012 Präsident 
des Europäischen Forums Alpach. 
14 Staatsvertragsabschluss vom 15. Mai 1955. 
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Die Ziele der Marktordnung entwickelten sich von Ernährungssicherungs-maßnahmen (Rationie-

rung, Kontingentierung)  bis zu ordnenden Eingriffen bei der Überschußverwertung zur Sicherung der 

Existenz der bäuerlichen Betriebe. 1992 erfolgte dann eine EU-taugliche Anpassung sowohl der Ver-

fassungsbestimmung auf Dauer als auch die Ablösung der Fonds durch die Agrarmarkt-Austria durch 

das AMA-Gesetz 1992, BGBl. Nr. 376/1992. 

Wegen der Kompliziertheit der Materie und auch um eine geistige Auffrischung zu bekommen wurde 

in den 80iger Jahren wissenschaftliche Unterstützung von Rechtsassistenten an der Universität Wien 

geholt und diese Personen nach einer Probezeit in den Personalstand der Marktordnungsabteilung 

übernommen. 

In den 90iger Jahren erfolgte dann wieder einer Übernahme dieses sehr gut qualifizierten Rechtsper-

sonals in den Personalstand des  Verwaltungsgerichtshofes.15 

1.3.4.2 Betriebsmittelgesetze 

Die Betriebsmittel in der Landwirtschaft waren nach dem Krieg nicht besonders im rechtlichen 

Brennpunkt. Erst um 1980 war es Absicht durch ein Düngemittelgesetz die Tätigkeit der Chemie Linz 

AG bei der Düngemittelproduktion durch eine gesetzliche Regelung bei den Düngemitteln  gegen Im-

porte aus dem Osten zu schützen. Das Bundesgesetz vom 7. November 1985, BGBl. Nr. 488/1985, über 

den Verkehr mit Düngemittel, Bodenhilfsstoffen, Kultursubstraten und Pflanzenhilfsmitteln war ein Art 

„Versuchsballon“, um die Kompetenzbestimmung des Art. 10 Abs. 1 Z 8 B-VG „Bekämpfung des unlau-

teren Wettbewerbes“ hinsichtlich ihres Umfanges auszuloten. Als Grundlage für Kennzeichnung und 

Verpackung bestand kein Zweifel, jedoch bestanden Bedenken, ob auch eine inhaltlichen Zulassung 

dadurch gedeckt wäre. 

Diese Kompetenzbestimmung wurde jedoch als nicht ausreichend für Betriebsmittelzulassungen an-

gesehen, sodass im Jahre 1990 nach Verhandlungen mit den Ländern eine Kompetenzgrundlage für 

landwirtschaftliche Betriebsmittel in einem Bundes-Verfassungsgesetz in der Fassung von 1929 idF 

BGBl. Nr. 445/1990 geschaffen wurde. Gem. Art. 10 Abs. 1 Z 12 ist nunmehr die Gesetzgebung und 

Vollziehung in Angelegenheiten der „Regelung des geschäftlichen Verkehrs mit Saat und Pflanzgut, 

Futter-, Dünge- und Pflanzenschutzmitteln sowie mit Pflanzenschutzgeräten, einschließlich der Zulas-

sung und bei Saat und Pflanzgut auch der Anerkennung“. 

In der Folge erfolgte eine Erlassung von modernen Betriebsmittelgesetzen (Pflanzenschutzmittel, 

Saatgut usw.). 

1.3.4.3 EU-Beitritt Österreichs 

Personal 

Vor dem EU-Beitritt Österreichs erfolgte durch die Sektion I eine Nachfrage nach jungen Juristen/in-

nen, da die Implementierung des EU-Rechtes in Österreich eine große Herausforderung darstellte und 

mit nur auf nationales Recht spezialisierten, ältere Beamten nicht viel anzufangen war. Atypisch zur 

bisherigen Vorgangseise des normalen Verwaltungsablaufes erfolgte die Ausschreibung nicht durch 

                                                           
15 Der Verwaltungsgerichtshof ist das für die Verwaltungsgerichtsbarkeit in Österreich zuständige Höchstgericht. 
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die Personalsektion Präsidium, sondern direkt durch die Sektion I. Auch das „Hearing“ erfolgte unmit-

telbar durch die Sektion I. 3 erfahrene Juristen/innen wählten aus 100 Bewerbern/innen ungefähr 

junge 30 Juristen/innen aus. Die Erfahrungen mit diesen jungen Juristen/innen waren durchaus positiv. 

Organisation des EU-Beitrittes 

Da das konservative Verwaltungsorganisationssystem des Bundesministeriums mit der Einteilung in 

Sektionen für die komplexe Frage eines EU-Beitritts Österreich nicht geeignet war, beschloss man zwei 

Arbeitsgruppen mit jeweils einem Vertreter einer Sektion einzurichten. Eine Arbeitsgruppe befasste 

sich direkt mit den Konsequenzen des EU-Beitrittes, eine zweite Arbeitsgruppe mit der Alternative falls 

es nicht dazu kommen sollte, nämlich mit der Anpassung der österreichischen Agrarpolitik an die WTO. 

Am 1. März 1994 kam es im Rahmen des Jumboministerrates in Brüssel zu einem Abschluss der Bei-

trittsverhandlungen mit Schweden, Österreich16, Finland und Norwegen. 

Bedeutung des Agrarrechtes nach dem EU-Beitritt 

Da die gemeinsame Agrarpolitik eine der wenigen gemeinsamen Politikbereiche der EU ist, waren 

die Agrarjuristen des Bundes und der Länder mit der Implementierung des „Acquis communautaire“17 

auf dem Gebiete der Landwirtschaft in Österreich gefordert. Dadurch wurden die Agrarjuristen zu Spe-

zialisten auf diesem Gebiet, deren Rat auch von anderen Rechtsbereichen in Anspruch genommen 

wurde. 

Beratungstätigkeit in den Beitrittskandidatenländern 

Nach dem Beitritt erfolgte durch Agrarjuristen aber auch durch Fachbeamte eine rege Beratungstä-

tigkeit in den  damaligen Beitrittskandidatenländern. Zwei Programme waren von besonderer Bedeu-

tung. Die Teilnahme von Beamten an Twinning18 und Phare19 wurden auch seitens des Dienstgebers 

Bundesministerium für Landwirtschaft besonders erleichtert und gefördert. Ich arbeitete als Team Lea-

der in der Slowakei 1999/2000 des Phare Projektes „Policy Advice and PHARE-Programme Manage-

ment“ No.SR 9706 01 02 und verpflichtete eine Reihe von Juristenkollegen im Rahmen dieses Program-

mes als „Kurzzeitexperten“. Ein schriftliches Gutachten erstellte ich auch für Polen „Analysis of VAT in 

the agriculture sector; cooperative analysis in different EU countries and different options of taxation 

of the agricultural sector in Poland“. Dieses Gutachten führte auch zur Einführung der  Umsatzsteuer-

pauschalierung der kleinen Betriebe der Landwirtschaft in Polen. Bei der Landwirtschaftsmesse 1998 

                                                           
16 Die Volksabstimmung vom 12. Juni 1994 brachte in Österreich für den Beitritt eine Mehrheit von 66,6 % bei 
einer Beteiligung von 82,3 %. 
17 Gesamtheit des gültigen EU-Rechtes in der Europäischen Union. 
18 Verwaltungspartnerschaften (Twinning) sind eine Initiative der Europäischen Kommission, die 1998 im Rah-
men der Vorbereitungen auf die Erweiterung der Europäischen Union geschaffen wurde. Twinning wurde als 
Instrument für gezielte Verwaltungszusammenarbeit zur Unterstützung der Bewerberländer bei der Stärkung 
ihrer administrativen und justiziellen Kapazitäten zur Umsetzung der gemeinschaftlichen Rechtsvorschriften 
("acquis communautaire") als künftige EU Mitgliedstaaten konzipiert. 
19 Das (ursprünglich Abkürzung für „Poland and Hungary: Aid for Restructuring of the Economies“, englisch für 
„Polen und Ungarn: Hilfe zur Restrukturierung der Wirtschaft“; auch PHARE CBC – Cross Border Cooperation) war 
eins von drei Instrumenten der Europäischen Union, um die Beitrittsvorbereitungen der beitrittswilligen Länder 
in Mittel- und Osteuropa zu unterstützen. Die wichtigsten Tätigkeitsbereiche waren der Verwaltungsaufbau, In-
vestitionshilfe für Infrastrukturen sowie die Regionalentwicklung. Die Finanzierung erfolgte dabei über nicht 
rückzahlbare Zuschüsse. Für die Jahre 2000 bis 2006 war ein jährliches Budget von 1,6 Mrd. € vorgesehen. 
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in Budweis hielt ich ein Fachseminar mit Jaroslav Šuchmann über die Vorbereitungen Tschechiens zum  

EU-Beitritt ab.20 Vom Bundesministerium wurde auch ein Netz von Agrarattachés aufgebaut, deren 

Aufgabe neben Berichtspflichten sicher auch Beratungspflichten in den Beitrittskandidatenländer wa-

ren (Prag, Bratislava, Zagreb, Budapest, Warschau) waren.21 Von 2002 bis 2012 war ich mit dem Stand-

ort an der österreichischen Botschaft in Prag für Tschechien und Slowakei, ab 2004 auch für Polen 

zuständig. Die Ministerien wurden bei Gesetzesvorhaben beraten. Tschechien hatte als erstes Beitritts-

land bereits bei dem Beitritt eine von der EU akkreditierte Zahlstelle.22 

1.3.4.4 Aktuelle Agrargesetzgebung in Österreich 

Durch den noch nicht bestehenden Finanzrahmen der EU und der Präsidentschaft Österreichs war 

die agrarische Gesetzgebung in dieser Periode sehr gering. Neben dem in jedem EU-Mitgliedsland er-

folgten Unterstützung durch die Trockenschäden ist v.a. eine Novelle des Marktordnungsgesetzes zu 

erwähnen (Bundesgesetz mit dem das Marktordnungsgesetz 2007, BGBl. Nr. 46/20018, geändert 

wird). 

Nach dem neuen Marktordnungsgesetz  werden in Zukunft die Bestimmungen über die so genannten 

aktiven Betriebsinhaber nicht mehr zu Anwendung kommen. Bisher galt, dass an Personen, die Flug-

häfen, Wasserwerke und dauerhafte Sport- und Freizeitflächen betreiben sowie Eisenbahnverkehrs-

leistungen oder Immobiliendienstleistungen erbringen, keine Direktzahlungen gewährt wurden, außer 

sie konnten belegen, dass sie bestimmte Kriterien erfüllen, wie etwa, dass die landwirtschaftliche Tä-

tigkeit nicht unwesentlich ist. Die Anwendung der Regelung betraf in Österreich jedoch nur wenige 

Betriebe und verursachte damit übermäßig viel Verwaltungsaufwand. Nach der neuen Regelung kön-

nen nun Personen, die neben der landwirtschaftlichen Tätigkeit derartige Aktivitäten betreiben, ohne 

Erbringung zusätzlicher Nachweise Zahlungen erhalten. Flächen im abgegrenzten Bereich von Flughä-

fen oder als Teil von Golf- und anderen Sportplätzen bleiben damit weiterhin nicht beihilfefähig. Durch 

das Auslaufen der Milchquotenregelung entfallen die dafür vorgesehenen nationalen Regelungen der 

Marktordnung und werden gestrichen. Darüber hinaus nehme die Regierung die Novellierung zum An-

lass, Der  Empfehlung des Rechnungshofs hinsichtlich der Beteiligung der Länder an den Kosten allfäl-

liger Anlastungen im Agrarbereich wird Rechnung getragen. 

1.3.6 Agrarrecht auf Universitäten 

1.3.6.1 Juridische Fakultäten 

Zur Zeit meines Studiums (1966-1970) an der Universität Wien spielte das Agrarrecht überhaupt 

keine Rolle. Im Rahmen des Besonderen Verwaltungsrechtes wurden Teile wie Marktordnung oder 

Bodenreform nur erwähnt. 

                                                           
20 „Příprava České republiky na vstup do Evropské unie v oblasti zemědělství a využití rakouských zkušeností“: 
odborný seminář na 26. ročníku agrosalonu Země živitelka '98 v Českých Budějovicích, „Vorbereitung der tsche-
chischen Republik im Bereich der Landwirtschaft und Benützung der österreichischen Erfahrungen“: Fachseminar 
des  26. Jahrgangs des Agrarsalons „Zeme zivitelka“ (Landwirtschaftsmesse) 1998 in Budweis, Jaroslav Šuch-
mann/Peter Hancvencl. 
21 Schriftliche parlamentarische Anfrage der Abgeordneten zum Nationalrat Sigisbert, Dolinschek, Kolleginnen 
und Kollegen vom 28. September 2007, Nr. 1536/J, betreffend die Funktion eines Agrarattachés in den USA. 
22 Der damalige Landwirtschaftsminister Jaroslav Pallas dankte ausdrücklich Österreich bei seiner Ansprache bei 
der EU-Beitrittsfeier am 30. April 2004 in Hodonin. 
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1.3.6.2 Universität für Bodenkultur Wien 

Die Rechtsfächer spielten seit der Gründung der  Universität für Bodenkultur schon immer naturge-

mäß eine große Rolle.23 Das Fach Agrarrecht erfuhr ab 2013/14 als Pflichtfach in der Studienrichtung 

“Nutzpflanzenwissenschaften” eine bedeutende Aufwertung. 

2. Tschechische Republik24 

In Tschechien spielten die Bodenreformen und die Kollektivierung eine große Rolle. Wie in den neuen 

Bundesländern Deutschlands erfolgten nach der „samtenen Revolution“ keine Änderung der landwirt-

schaftlichen Betriebsstrukturen, nicht einmal eine Änderung der aktiven Personen und  deren inneren 

Einstellung. 

2.1 Bodenreform 1919, „soziale Bodenreform“ 

Mit dem Gesetz über die Beschlagnahme der Großgüter Nr. 32/1918 und Gesetz über die Beschlag-

nahme des Großgrundbesitzes. Nr. 215/1918 erfolgte diese „soziale“ Bodenreform. Über das hiefür 

eingerichteten Bodenamt wurde die Güter gegen Entschädigung enteignet und verteilt.25 

Ziel der Reform war die Verteilung des Landes auf Kleinbauern und Landlose. In die Beschlagnahme 

gehörte ein Komplex der Liegenschaften größer als 150 ha des landwirtschaftlichen Bodens (Äcker, 

Wiesen, Gärten, Weinberge, Hopfengärten) oder wenn die Größe 250 ha des Bodens überschritt.  

2.2 Beneš-Dekrete „nationale Bodenreform“ und Kollektivierung 

Die Beneš-Dekrete26 führten zur Enteignung des Eigentums ganzer Landstriche an landwirtschaftli-

chem Boden und deren Rückführung an den Staat. Gleichzeitig erfolgte jedoch eine Auffüllung der 

Gebiete mit Tschechen  und Slowaken, die gegen einen geringen Aufpreis die landwirtschaftlichen Be-

triebe erwarben.27 

2.2.1 Kollektivierung, kommunistische Aktivitäten 

Durch die „neue Bodenreform“ wurde privates Eigentum über 50 ha und Boden, den seine Besitzer 

nicht bestellten, ab 1947 enteignet.28 

                                                           
23 Manfried Welan, „Die Lehre des Rechts an der Universität für Bodenkultur“, zugleich ein Beitrag zur Agrar-
rechtswissenschaft in Österreich, in: Norer/Holzer (Hrsg.), Agrarrecht Jahrbuch 2017, 2017.  
24 Peter Hancvencl, „Rechtliche Rahmenbedingungen für die tschechische Landwirtschaft: Eigentümer-Bewirt-
schafter“, in: Festschrift für Univ.-Prof. Dr. Gottfried Holzer zum 60. Geburtstag, 2014. 
25 Siehe Synthesenbericht der liechtensteinischen-tschechischen Historikerkommission, „Liechtensteinische –
Tschechische Beziehungen  in Geschichte und Gegenwart“, Vaduz 2014. 
26 Dekret Nr. 12/1945 Slg. über die Konfiskation und schnelle Verteilung des landwirtschaftlichen Eigentumes der 
Deutschen und Ungarn und weiteren Verrätern und Feinden des tschechischen und slowakischen Volkes (sog. 
Konfiskationsdekret). 
Dekret Nr. 28/1945 Slg. über die Besiedlung des landwirtschaftlichen Bodens der Deutschen, Ungarn und ande-
ren Feinden des Staates durch tschechische, slowakische und andere slawische Landwirte (sog. Besiedlungsdek-
ret). 
27 Dies war auch ein Grund für die demokratische Machtübernahme durch die Kommunisten 1947 in der Tsche-
choslowakei. 
28 Gesetz über die Revision der ersten Bodenreform, Nr. 142/1947. 
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Im Rahmen der Kollektivierung29 wurden private Grundstücke und die Bewirtschaftungsrechte der 

privaten Landwirte an ihren Betrieben zwangsweise in die staatlichen Genossenschaften eingebracht. 

Dies erfolgte zunächst in zwei Etappen 1948 noch mit sanfter Gewalt, später bereits durch drastische 

Mittel. Von 1949 bis 1959 erfolgte eine flächendeckende, gewaltsame Kollektivierung der Landwirt-

schaft.30 

2.2.2 Restitution  

Ab der samtenen Revolution 1989 erfolgte eine Restitution der landwirtschaftlichen Grundstücke 

und der Ausübung des Eigentumsrechtes durch Rückerstattung an die ursprünglichen Eigentümer  o-

der deren Erben.31 Über die Konsequenzen, nämlich die Rückgabe an eine Generation, die mit Land-

wirtschaft keinen Bezug hat und teilweise auch im Ausland lebt, war man sich damals sicher nicht im 

klaren. Die Restitution erfolgte auf Grund der großen Anzahl der Fälle durch die Bodenbehörden zu-

nächst provisorisch, in Streitfällen mußte man zu Gericht gehen. Bis zum Jahre 201432 gab es auch kei-

nen öffentlichen Glauben an die Eintragungen ins Grundbuch, da dessen Funktion in kommunistischer 

Zeit außer Kraft gesetzt wurde. Im Jahre 2002 erwarb ein österreichischer Landwirt von tschechischen 

Restituenden Grundstücke, die laut Bescheid des Bodenamtes in ihr Eigentum übertragen wurden. Es 

stellte sich jedoch heraus, dass die Eltern 1957 die Grundstücke an natürliche Personen übertragen 

haben. Der Oberste Gerichtshof Tschechiens stellte in seinem Urteil vom 11. April 2012 fest, dass der 

Bescheid des Bodenamtes als absolut nichtig angesehen werden muß und auch keinen guten Glauben 

zulässt. Die materielle Rechtslage – auch außerhalb des Grundbuches— sei rechtlich zu respektieren. 

2.2.3 Struktur der landwirtschaftlichen Betriebe 

Auf Grund der Restitution ergab sich im Jahre 2005 eine Betriebsstruktur bei den Wirtschaftssubjek-

ten in der Landwirtschaft eine durchschnittliche Betriebsgröße von 84,2 Hektar, von Betrieben  von 

Privatpersonen 26,4 Hektar und von Betrieben in Form von juristischen Personen 888,2 Hektar. An 

landwirtschaftlich bewirtschafteten Boden gab es in Tschechien 3.557.970 Hektar, davon wurden 

3.048.877 Hektar zugepachtet (das sind 85,7 % der gesamten landwirtschaftlichen Nutzfläche). 

 

                                                           
29 Nähere Details siehe Janouch, Die Entwicklung des Genossenschaftswesens auf dem Gebiet der Tschechischen 
Republik im Vergleich zu Deutschland, Dissertation an der Fakultät Wissenschaftszentrum Weihenstephan für 
Ernährung, Landnutzung und Umwelt der Technischen Universität München (2003). Dr. Janouchs Vater war jah-
relang im Gefängnis, da er sich gegen die Kollektivierung wehrte. 
30 Gesetz über die einheitlichen landwirtschaftliche Genossenschaften (Jednotna zemedelstka drustva JZD). 
31 Gesetz über die Regelung der Eigentumsverhältnisse bezüglich Boden und anderem landwirtschaftlichem Ver-
mögen, Nr. 229/1991. 
32 Bürgerliches Gesetzbuch, Nr. 89/2012, mit 1.Jänner 2014 in Kraft getreten; seitdem öffentlicher Glaube an die 
Eintragungen im Grundbuch. 
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Abstract 

L’étude soulève la question portant sur l’impact de la législation découlant de la PAC de l’UE et du droit 
bulgare en vigueur concernant la concurrence sur les marchés du facteur primaire de production (les 
terres agricoles) et partant de là, sur les effets possibles sur les autres marchés. Les objectifs de la PAC 
sont déséquilibrés et créent des effets contradictoires à cause de : a). l’encouragement excessif de l’ef-
ficacité basée sur l’intégration des organisations au détriment de la concurrence entre les acteurs ; b). 
l’absence de régulations dans la législation secondaire de l’UE par rapport aux terres agricoles permet-
tant les concentrations et la domination au niveau national ; c). la substitution dans le système juridique 
national permettant le remplacement de fonds de marché avec des procédures non marchandes lors 
de l’acquisition et la location de terres agricoles. Nous visons des conclusions montrant le risque de 
conflits entre les normes juridiques et les principes généraux du droit. En fin des comptes, en raison de 
la pertinence à long terme des liens entre les marchés, cela devrait affecter d’une manière négative la 
stabilité des autres marchés. 
 
Die Studie wirft die Frage nach den Auswirkungen der EU-GAP-Gesetzgebung und des bestehenden 
bulgarischen Wettbewerbsrechts auf die Märkte für den primären Produktionsfaktor (landwirtschaftli-
che Flächen) und damit auf die möglichen Auswirkungen auf andere Märkte auf. Die Ziele der GAP sind 
unausgewogen und führen zu widersprüchlichen Effekten durch: a) übermäßige Förderung der Effizienz 
durch Integration von Organisationen auf Kosten des Wettbewerbs zwischen den Akteuren; b) fehlende 
Regulierung des Sekundärrechts der EU in Bezug auf landwirtschaftliche Flächen, die eine Konzentra-
tion und Beherrschung auf nationaler Ebene ermöglicht; c) Substitution im nationalen Rechtssystem, 
die den Ersatz von Marktfonds durch nichtmarktwirtschaftliche Verfahren beim Erwerb und der Pacht 
von landwirtschaftlichen Flächen ermöglicht. Es werden Schlussfolgerungen gezogen, die das Risiko von 
Konflikten zwischen Rechtsnormen und allgemeinen Rechtsgrundsätzen aufzeigen. Letztendlich sollte 
dies aufgrund der langfristigen Relevanz der Marktverbindungen die Stabilität anderer Märkte negativ 
beeinflussen. 

1. Introduction 

The Bulgarian legal system has undergone multiple transformations over the previous twenty-nine 

years. More than 1500 new regulatory acts have been developed, some of which have been amended 

over 150 times. The change is manifold and it also affects the ownership of agricultural land as well as 

the related markets. 

The 1991 Constitution practically opened the door for the restoration of private property in the coun-

try. Under the terms of restitution, in accordance with the Agricultural Land Ownership and Use Act 

(ALOUA), land was returned to the original owners in its former real boundaries. 
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Until 2013, some prohibitions remained, such as the one preventing foreigners from acquiring agri-

cultural land. The latter did not obstruct either the economic turnover, or the legal one. Foreign citi-

zens could participate on agricultural markets as partners in companies – Bulgarian legal entities, or 

by renting agricultural land. 

By 1991, the then operating Obligations and Contracts Act (OCA) only provided for short-term rent 

relations. The maximum rental terms could not exceed 10 years. Thus, the payback period of agricul-

tural investment made farming based on long-term (perennial) crops and livestock unprofitable. In 

order to solve this problem, in 1997 the Farming Lease Act (FLA) entered into force. The two legal acts 

functioned in parallel. This alternative provided a certain degree of flexibility of farmers’ choice but it 

did not lead to an increase in the number of land lease contracts. Investments in agriculture remained 

low in size, with a short payback period, and mostly in one-year crops. 

Inheritance rules have proven to be important for the allocation of subjective rights. The Inheritance 

Act (IA), adhering to the doctrine of classical Roman law, defines equal parts of each inheritance for 

the nearest lines of heirs. And since in most cases the descending parties along with their surviving 

parents inherited with priority, inheritance rights created a condition for fragmentation of rights over 

one and the same property. The process of restitution and the simultaneously occurring inheritance 

procedures contributed to the formation of more than 2 000 000 agricultural plots, some of which with 

ten or more co-owners. 

In parallel to the restoration of land property, transformations related to the liquidation of the old 

organizational structures were taking place. A state and a municipal land fund were established. These 

funds became a location where all “unreclaimed lands” were included.1 

The decline in all subsectors of agriculture was significant.2 Because of the low efficiency of farmers, 

by 2003-2004 the need for consolidation of agricultural land in the country appeared. 

Since 2007, with the country’s accession to the European Union (EU), adhering to the goals of the 

CAP, the establishment of “efficient” agricultural enterprises has started, in the context of “market 

stability”.3 In the same year, the formation of organizations with the status of investment companies 

began, for the purposes of management and acquisition of agricultural land. The domestic legislation 

established an administrative procedure for the “consolidation” of ownership under Art. 37 of the 

ALOUA. 

In just 10 years, more than 82 % of agricultural land was held by several companies, and the total 

amount of subsidies received from European funds was in favour of 20 – 30 large agricultural produc-

ers. 

                                                           
1 In the general case, according to Art. 13 of the ALOUA, land was restored after an administrative decision fol-
lowing the declaration of circumstances by the owner or their heirs. 
2 Regarding the decline in value added in Bulgarian agriculture, see Ivanov, B., R. Popov, N. Malamova, D. Mitova, 
E. Sokolova, D. Toteva, D. Dimitrova, V. Stoychev, A. Dzhodzhova, K. Gorcheva (2017). 10 Years CAP in Bulgaria. 
Center for Agri-Policy Analysis (CAPA). Agricultural Academy, Institute of Agricultural Economics, Sofia. About the 
relationship between the decline in Bulgarian agriculture and its dependence on the way in which regulations 
concerning agricultural land in the country are implemented, see also Yovchevska, P. (2016). Land Relations: 
Economic Perspectives. Agricultural Academy, Institute of Agricultural Economics. Sofia. 
3 Art. 39, para. 1, item (a) of the Lisbon Treaty defines “efficiency and economies of scale” in agriculture. Again 
in Art. 39, para. 1, item (c) “market stability” is introduced, which is impossible without competition. 
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In 2017, by a decision of the Supreme Court of Cassation of the Republic of Bulgaria4, and in 2018 – 

by an amendment in the legislation allowing entities to manage other persons’ property5 – the over-

consolidation of the resource continued. 

There is a contradiction between CAP goals. The trajectory of deformations creates diverse coordi-

nation effects6 in terms of effectiveness and stability of markets related to agricultural land in Bulgaria. 

More precisely, this is a result of the following basic factors: 

(1) The lack of constraints in EU secondary law on agricultural land acquisition issues, creating pre-

requisites for a conflict between individual efficiency and market power7 in resource acquisition 

(agricultural land). 

(2) Subsidies received by farmers as an incentive leading to the consolidation of huge land areas by 

few entities. They created prerequisites for concentration and dominance in Bulgarian agricul-

ture.8 

(3) The implementation of the CAP in Bulgarian agriculture did not address a key issue: how the com-

bination between market and non-market mechanisms in the process of agricultural land acqui-

sition can create competitive markets in agriculture. 

2. Efficiency and competition in EU law with regard to farmers 

2.1 “Economies of scale” in primary EU law 

Art. 39 TFEU9 defines the goals of the CAP. If we proceed with a systematic interpretation of Art. 39, 

para. 1, item (a), which treats efficiency, and Art. 39, para. 1, item (c) concerning the stability of mar-

kets, also taking into account the interrelation between the issues which should be considered ac-

cording to Art. 43, we can draw the conclusion that the efficient utilization of resources has priority 

over market stability. The question is whether it is good, if one goal is a priority, so it is at the expense 

of the other. EU law allows the existence of contradiction between goals.10 However, does this oppo-

sition provide long-term stability of markets? Is it possible for some of the effective market players to 

restrict competition, and by controlling resources, to discriminate against others, including on the 

related commodity markets? 

                                                           
4 The decision on the „conversion“ of transactions and their impact is discussed below. 
5 Art. 4a of the ALOUA allows co-owners to give under rent agricultural land for a period of up to 10 years without 
the consent of the remaining co-owners, in case that they own more than 25 % of the agricultural land plot. 
6 Bachev, H. (2018). Impact of governing modes on agrarian sustainability in Bulgaria. Institute of Agricultural 
Economics, Sofia. Munich Personal RePEc Archive, MPRA Paper No. 85269. https://mpra.ub.uni-
muenchen.de/85269/. 
7 For more details on the concept of “market power”, see Mota, M. (2004). Competition Policy. Theory and Prac-
tice. Cambridge University Press, 39 – 100.  
8 See European Parliament resolution of 27 April 2017 on the state of play of farmland concentration in the EU: 
how to facilitate the access to land for farmers (2016/2141(INI)). 
9 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the European 
Union, Official Journal of the European Union, Volume 51, 9 May 2008, 2008/C 115/01. 
10 See EU Court decision of 14 May 2009: Azienda Agricola Disarò Antonio and Others/Cooperativa Milka 2000 
Soc. coop. arl., C-34/08, EU:C:2009:304. 

https://mpra.ub.uni-muenchen.de/85269/
https://mpra.ub.uni-muenchen.de/85269/
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In order for this concept to be understood, the way in which market players become more effective 

should be explained. Vertical integration lies at the basis of economies of scale.11 The issue of effec-

tiveness has been addressed by the Chicago School as a part of the existence of an “antitrust para-

dox”.12 At the same time, other authors believe that effectiveness can lead to the “leverage effect”13 

whereby some market players can influence related markets, and, in this way discriminate against the 

remaining participants. 

More efficient farmers, however, can conquer the resource in order to provide themselves with 

greater economies of scale. At the same time, the exhaustion of the resource itself could lead to ex-

clusion of others from participation on agricultural markets. Access to resources is important both for 

individual efficiency and for the structure of the competitive market. We believe that EU primary law 

regarding agricultural land does not provide sufficient guarantees for a balanced implementation of 

CAP goals. The effectiveness of market players may be at the expense of others, and may adversely 

affect the competition on agricultural markets.14 

2.2 EU secondary law – agricultural land and integration of production 

EU secondary law excludes from its scope agricultural land. This is not the case with the rules con-

cerning markets and competition between farmers. A part of the conditions for competition are re-

lated to the resolution of the issues of integration at the level of agricultural production. 

EU Regulation 1308/2013 – on competition on agricultural markets. At the same time, integration is 

also established. On the one hand, producers should associate, while on the other hand, they should 

compete. On the level of agricultural product markets, there is a restriction concerning cartel price 

agreements. The access of other agricultural producers to associations cannot be limited either. How-

ever, no restriction regarding resource agreements (related to agricultural land) is provided for15. 

2.3 Effectiveness is stimulated financially 

EU Regulation 1307/2013 – specifically addressing payment per unit area measures. The existence 

of incentives for the consolidation of agricultural land leads to preferences for the development of 

productions where the return is based solely on the amount of subsidies received. The CAP relies on 

                                                           
11 Williamson, O. (1969). Allocative Efficiency and the Limits of Antitrust. American Economic Review, 59 (May 
1969): 105 – 118. 
12 The antitrust paradox represents the concept according to which, when effectiveness encourages the transfer 
of greater value to users, it should not be restricted. See Barca, M. (2017). Economic Foundation of Strategic 
Management. London Routlledge; Petit, N. (2007). Oligopoles Collusion Tacite et Droit Communautaire De La 
Concurrence. Bruxelles Braulant LGDJ, 26 – 27. 
13 Structuralist theory considers that effectiveness should not be at the expense of competition. Over-efficient 
market players should be restricted so that they do not transfer discrimination as a result of interrelation be-
tween markets. See Robinson J. (1933). Economics of Imperfect Competition. New York. Macmillan; Blair, Roger 
D., Sokol, Daniel D. (2012). The Rule of Reason and the Goals of Antitrust: An Economic Approach. Antitrust Law 
Journal, 78 (2). 
14 In regard to the initiation of this discussion, see Posner R. (1976). Antitrust Law: An Economic Perspective. 
Chicago: The University of Chicago Press. 
15 The topic on how integration between large producers influences adversely competition as a result of their 
ability to restrict the access to the agricultural land resource of other farmers, has been discussed at the CEDR 
Congress in Lille 2017, the focus of which was “Agriculture and Competition”. See CEDR Journal of Rural Law, 
European Council for Rural Law, 2017, vol. 3, № 2. 
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subsidies per unit area for the development of competitive market players. However, certain players 

use subsidies as a main tool for optimization. This, again, may contradict the conditions which deter-

mine a competitive market. 

2.4 Farmer Support Act (Republic of Bulgaria) – subsidies aimed at provid-

ing support at a local level 

A major problem is the granting of subsidies based on ownership rather than on results. Because of 

this situation, some of the market players have gradually begun to optimize their activities without the 

necessity to create new goods or commodities. The effectiveness of the CAP is significantly deformed. 

We believe that this way of subsidizing supports the development of processes known as “land grab-

bing”.16 

Effectiveness is at the expense of the incentives for competition. The increased market power of 

some players distorts the goals of the CAP.17 

3. Non-market advantages in the acquisition of agricultural 

land in Bulgarian legislation 

3.1 The Law on the Protection of Competition (LPC) and the problem of legal 

definition 

The LPC determines legal definitions for concentration, dominant position and monopolistic position. 

In this case, again, resource management is not included. There is no differentiation between the na-

tional, regional and local markets. Practically, there is no legal grounds to define a market player’s 

position as dominant. However, the agricultural product market is related to the agricultural land mar-

ket. It is possible for consolidation and integration on a given market to impair competition. 

3.2 The Special Investment Purpose Companies Act (the Republic of Bul-

garia) and non-market advantages of large trusts 

This Act governs the activities of the companies which manage agricultural land in the country. These 

companies should not generate profit and they are obliged to distribute 90% of their dividends. The 

most recent changes which were adopted in September 2018, allowed these companies to acquire 

property both in the country and abroad. Such an advantage has a non-market character. 

 The development of large owners of agricultural resources calls into question the possible transfer 

of ownership in the absence of restrictions concerning the origin of capital. The change of the owner-

ship of companies alters ownership structure. Cross-border ownership has different goals in terms of 

                                                           
16 Kay, S. (2016). Land Grabbing and Land Concentration in Europe. A Research Brief. Transnational Institute for 
HOTL, Amsterdam. 
17 Condorelli, D. (2009). Market and Non-Market Mechanisms for the Optimal Allocation of Scarce Resources. 
Discussion Papers 1483, Northwestern University, Center for Mathematical Studies in Economics and Manage-
ment Science. 
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methods of production. They may contradict the objectives of local producers. Such a collision be-

tween goals would also question the solution to “the farmers’ problem”.18 

3.3 ALOUA Art. 37 and the Code for Application of the ALOUA Art. 69 – 72 

and the opportunities for horizontal integration built on non-market prin-

ciples 

In order to successfully consolidate property, a specific administrative procedure was also estab-

lished after 2007: the land which is not cultivated, is reallocated to functioning agricultural producers 

(see Art. 37 (c) of the ALOUA and Art. 69 – 72 of the Code for Application of the ALOUA). I.e., owners 

or users are obliged to declare the fact of cultivation of their own or rented property. The absence of 

a timely submitted declaration automatically excludes these producers from the market – they lose 

access to their property for a period of one year. Ultimately, this administrative procedure reduces the 

number of uncultivated properties in each land area. However, it creates an incentive for non-market 

distributions. The growth in the market power of large agricultural producers is accompanied by the 

application of non-market mechanisms aimed at keeping the land resource in their possession on a 

long-term basis. The way in which “notification”19 is regulated in legal proceedings, can be in favour of 

a small part of the market players in a land area. They definitely receive a non-market advantage based 

on the access to information, which they use to gain long-term access to the material right. 

Eventually, in many locations in Bulgaria, between 2007 and 2018, not more than 2 – 3 local produc-

ers have gained control over the property. This is the situation observed in approximately 88 – 90% of 

the arable land in the land areas of the country.20 

4. Are common legal principles violated? 

4.1 Comment on the procedure regarding rent agreements under Art. 4, 

para. 2 of the ALOUA (entering into force on 22 May 2018) 

Currently, on the grounds of [new] Art. 4a, para. 2 of the ALOUA, it is possible to carry out transac-

tions with disposition – “rent” of agricultural land by persons who own more than 25% of the property. 

This provision introduces a right of a co-owner to make orders with agricultural land by concluding a 

10-year rent deal without the sanction of the remaining co-owners. 

In this regard we consider that the cited norm is a source of legal issues, creating a collision with the 

absolute right to inviolability of private property introduced in Art. 17, para. 3 of the Constitution of 

the Republic of Bulgaria. 

                                                           
18 The farmers’ problem is related to the lower income levels of farmers compared to those in industry, and it 
should be resolved according to Art. 39, para. 1, item (b) of the TFEU, referring to the income of farmers and 
their families. According to Mathur (2011), large funds for the acquisition of agricultural land lie at the basis of 
the restriction of access to rights, which, in turn, forms the grounds of deepening inequality, hunger and poverty. 
See Mathur (2011). From Public Good to Private Profit: The Shifting Discourse on Land Grabbing. Global Policy in 
Brief. https://www.globalpolicy.org/global-taxes/50685-from-public-good-to-private-profit-the-shifting-dis-
course-on-land-grabbing.html. 
19 Under the procedure in Art. 37 of the ALOUA, “inaction” of owners or small producers is sanctioned by revok-
ing a subjective right of access, even to an own property, for a period of one year. 
20 Own research. 

https://www.globalpolicy.org/global-taxes/50685-from-public-good-to-private-profit-the-shifting-discourse-on-land-grabbing.html
https://www.globalpolicy.org/global-taxes/50685-from-public-good-to-private-profit-the-shifting-discourse-on-land-grabbing.html
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We believe that the introduced norm is in contradiction with the EU Charter of Fundamental Rights 

(Art. 17), and, at the same time, with an act of international law (jus cogens) to which Bulgaria is a 

party – the European Convention on the Protection of Human Rights and Fundamental Freedoms of 

Rome (1950) (the text of Protocol 1, Art. 1). 

In Constitutional case № 8 of 19 June 1995, the Constitutional Court (CC) of the Republic of Bulgaria 

ruled by resolution № 12 of 1995, on unconstitutionality of Art. 9a, para. 1, item 3 and 4 of the ALOUA. 

The motives for the resolution of the CC state that “advantage” in buying property of agricultural land 

contradicts Bulgarian Constitution. In the cited case, these are municipalities. The CC states: “The invi-

olability of private property also includes a lack of limitation of the right of disposal.”. We believe that 

the current motives of the CC also refer to Art. 4a of the ALOUA. If a co-owner is able to dispose with 

the part from the agricultural land belonging to another co-owner, then the former impairs the latter’s 

right to inviolability of private property established in Art. 17, para. 3 of the Constitution of the Repub-

lic of Bulgaria21. 

4.2 Comment on a CC resolution of 2018 – restrictions for small producers 

In 2017, amendments in legislation were initiated, providing for “animal density” on a given area.22 

In this regard, at the request of the Supreme Bar Council in relation to its powers under Art. 150, 

para. 4 of the Constitution, proceedings for declaring unconstitutionality of a series of provisions of 

the ALOUA were launched, in particular: 

- § 15 of the Transitional and Final Provisions of the Amendment and Supplement Act to the ALOUA 

and Art. 37m, para. 4 of the ALOUA, contradicting Art. 4, Art. 17 and Art. 19 of the Constitution. 

- § 15 of the Transitional and Final Provisions of the Amendment and Supplement Act to the ALOUA, 

Art. 37i, except para. 1, last sentence, para. 2, para. 3, para. 4, last sentence, para. 5 and para. 15, 

Art. 37m, as well as Art. 42 of the ALOUA, contradicting Art. 5, para. 4 and Art. 6, para. 2 of the Consti-

tution. 

Owners must have enough agricultural land in order to be able to use meadows, etc. from the State 

Land Fund. The law introduces these requirements retroactively. If the land user has failed or fails to 

comply immediately with the requirements of the law, their agricultural land contract shall be termi-

nated by the mayor of the municipality. The resolution of the CC of the Republic of Bulgaria dismissed 

the request for a declaration of unconstitutionality of the provisions. 

The cited resolution of the CC does not acknowledge the presence of a problem in the current legis-

lation. We believe, however, that the introduced reverse action (ex tunc) contradicts the principle of 

justified legal expectations. 

                                                           
21 Art. 17, para. 3 of the Constitution of the Republic of Bulgaria: “Private property is inviolable.”. 
22 “Density” represents a requirement for a minimum number of animals per unit area. There is density of utili-
zation of agricultural land in the cases of inadmissibility for a minimum size of agricultural land upon receipt of 
subsidies. See Art. 30, 31 and 37 of Ordinance № 3 of 17.02.2015. 
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5. Court practice – interpretations deepening the problem 

5.1 Interpretative resolution in favour of short-term effectiveness – accel-

erating integration, increasing concentration and dominance 

By resolution № 2/2015 of 20.07.2017, delivered on Interpretative Case № 2/2015 of the Supreme 

Court of Cassation (SCC), the institute of “conversion”23 of transactions affecting agricultural land man-

agement was amended. In 2017, the Supreme Court of Bulgaria decided in favour of the possibility for 

the legal form of the “lease” deal to pass smoothly to the analogous form of “rent”. Even in cases of 

defects in the form of a lease deal, the deal may be considered valid. Such an institutional alternative 

supports short-term contracts only. Long-term relations will be avoided. Producers having greater mar-

ket power, will turn towards intensive technologies, which will support productions such as the one of 

grain (corn, wheat, etc.). Small producers, however, are often involved in extensive productions. This 

means that the adaptation costs of larger market players will be reduced, while those of small ones 

will not be affected. Ultimately, this legal institute will support concentration and the orientation to-

wards mono-cultural agriculture in Bulgaria. 

This will influence all agricultural subsectors. All farmers, who have a long payback period of the 

investment, or the production itself is long-term, will be placed in a less competitive position. The latter 

represents a threat to market stability of the product markets in the country. 

6. The infringement procedure against Bulgaria. From local to 

global processes of concentration of agricultural land  

The procedure before the Court of Justice of the European Union is related to the restriction of the 

right of foreign citizens to purchase agricultural land. The likelihood of this procedure leading to action 

for failure to fulfil obligations before the Court is high24. We would like to point out that the restrictions 

are related to the imposed “settling”25, and they are linked to proof of the origin of persons who would 

acquire property, and their capital. The latter is in line with other EU goals26. The European Union 

recognizes, through its interpretative statement27, all the problems stemming from the way in which 

the legal doctrine of EU law is implemented. In this sense, EU law fails to achieve the first four of the 

total of five objectives concerning agricultural land, interpreted in the Commission act. Unlike other 

                                                           
23 Bulgarian legislation allows contracts with agricultural land to be concluded in two alternative ways. The first 
way is through the OCA. The second one is through FLA, which was adopted with the purpose of protecting to a 
greater extent long-term public relations and producers’ rights. 
24 See the European Commission website for the infringement procedure against Bulgaria in the section General 
Directorate Financial Stability, Financial Services and Union of Capital Markets for “Acquisition of Agricultural 
Land”. http://europa.eu/rapid/press-release_IP-16-1827_EN.htm. 
25 Settling is regulated in Art. 3 (c), para. 1 of the ALOUA. 
26 Regulation (EU) № 1305/2013 on sustainable rural development – primarily supporting small rural communi-
ties. “Side” but not less important objectives are incorporated, for example, in Regulation (EU) № 648/2012 and 
Directive 2006/70 /EC, which represent anti-money laundering measures, etc. 
27 Commission Interpretative Communication on the Acquisition of Farmland and European Union Law (2017/C 
350/05), Official Journal of the European Union, 18.10.2017. 

http://europa.eu/rapid/press-release_IP-16-1827_EN.htm
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countries’ legal doctrines28, Bulgarian legal system has not defined the precise direction of its research 

into international law aspects of land regulation regimes. 

7. Conclusions 

Bulgarian legal framework is strongly influenced by the CAP goal of efficiency, built on a widespread 

integration of agricultural organizations on a vertical and horizontal level. Consolidation of agricultural 

land is used as a “legal instrument” for the accomplishment of the first goal of the CAP. The two legal 

frameworks – EU and Bulgarian – allow unrestricted conquest of the resource. As a result of the de-

velopment of processes of concentration and dominant position at all levels – cross-border, national, 

local – the access to agricultural land for concrete market players is limited. This also makes the eco-

nomic contest unequal. 

The possibility of substituting market-based means of acquiring property with non-market ones can 

lead to unrestricted conquering or acquiring of other persons’ material rights. Despite their goodwill, 

large groups of legal entities in Bulgaria have no guarantee for their legal security. 

Processes are taking place in the country, as a result of which farmers, having consolidated property, 

prefer to conduct transactions with the companies of the large users (tenants) of agricultural land. In 

fact, this implies the development of bilateral agricultural land markets in the country. The latter is a 

prerequisite for the generation of market volatility on the related markets. 

8. De lege ferenda 

The concept of “equal opportunities” on agricultural land markets should be developed further. 

Procedural mechanisms allowing unrestricted acquisition of agricultural land in certain cases should 

be considered as a non-market advantage. Competition should undergo a critical analysis in the con-

text of the possibilities for indirect discrimination of large groups of economic subjects when the re-

source is exhausted as a result of their efficiency. 

The way in which CAP goals are incorporated into secondary EU legislation and national doctrines, 

should be revised. 

                                                           
28 Raisz, A. (2017). Topical issues of the Hungarian land-transfer law. Purchasing and renting agricultural land: 
Legal framework and practical problems. CEDR Journal of Rural Law, European Council for Rural Law, 2017, vol. 
3, № 1, 68 – 74. 
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Abstract 

The present article deals with the Hungarian Land Transfer Act (TAL Act) and connected law entered 
into force in 2014; after the termination of the transitional period provided by the Hungarian Accession 
Treaty to the EU. The article provides a presentation of the Hungarian governmental point of view con-
cerning the reasons of introduction of the TAL Act, as well as the goals and main institutions of the TAL 
Act. Another essential part of the article presents the infringement procedure of the European Commis-
sion against the Hungarian land regime focusing on the harshest differences between the opinions of 
the European Commission and Hungary. 
 
Dieser Artikel befasst sich mit der ungarischen Regulierung des landwirtschaftlichen Bodenverkehrs 
(Bodenverkehrsgesetz, BVG und anknüpfende Normen), die im Jahre 2014, nach dem Ablauf des im 
Beitrittsvertrag zur Europäischen Union gewährten Moratoriums in Kraft getreten ist. Der Artikel prä-
sentiert den Standpunkt der ungarischen Regierung über die Gründe der Einführung des BVG ebenfalls 
wie die Ziele und die wichtigsten Punkte des BVG. Ein weiterer wesentlicher Teil des Artikels stellt das 
Vertragsverletzungsverfahren dar, das die Europäische Kommission gegen das ungarische Bodenre-
gime gestartet hat, mit Schwerpunkt auf die gröβten Meinungsunterschiede zwischen der Europäischen 
Kommission und Ungarn. 

I. Introduction 

The “new law” mentioned in the title of the present article means Act CXXII of 2013 on the transfer 

of agricultural land (hereinafter referred to as TAL Act), furthermore, it also refers to other acts and 

decrees connected to the TAL Act. The present article does not deal with the legal system having op-

erated before the TAL Act; however, the authors of the present article draw the attention to the ex-



2019/1  CEDR-JRL 29 
 
 
 
 

cellent scientific assessments of the previous (and present) legal period, which assessments were pre-

pared by Hungarian scholars (e.g. Bányai,1 Bobvos,2 Csák,3 Hegyes,4 Hornyák,5 Kocsis,6 Kurucz,7 Nagy,8 

Olajos,9 Prugberger,10 Raisz,11 Szilágyi12 and others13). 

                                                           
1 Krisztina Bányai, Theoretical and practical issues of restraints of land acquisition in Hungary, Journal of Agricul-
tural and Environmental Law, 2016/20, 5-15. 
2 Pál Bobvos – Péter Hegyes, A földforgalom és földhasználat alapintézményei, SZTE ÁJK, Szeged, 2015. 
3 Csilla Csák, The Regulation of Agricultural Land Ownership in Hungary after Land Moratorium, Zbornik Radova, 
2017/3, 1125-1134; Csák Csilla – Bianka Kocsis – Anikó Raisz, Vectors and indicators of agricultural policy and law 
from the point of view of the agricultural land structure, Journal of Agricultural and Environmental Law, 2015/19, 
32-43; Csilla Csák, Constitutional issues of land transactions regulation, Journal of Agricultural and Environmental 
Law, 2018/24, 5-18. 
4 Péter Hegyes, A földforgalmi törvény a gyakorlatban, in: Klára Gellén (ed.), Honori et Virtuti, Iurisperitus, Sze-
ged, 2017, 116-121. 
5  Zsófia Hornyák, Die Voraussetzungen und die Beschränkungen des landwirtschaftlichen Grunderwerbes in 
rechtsvergleichender Analyse, CEDR Journal of Rural Law, 2015/1, 88-97; Zsófia Hornyák, Grunderwerb in Ungarn 
und im österreichischen Land Voralberg, Journal of Agricultural and Environmental Law, 2014/17, 62-69; Zsófia 
Hornyák, Richtungen für die Fortentwicklungen: Beerbung des Grundstückes, Journal of Agricultural and Environ-
mental Law, 2018/25, 107-131; Zsófia Hornyák, Die Regeln der Erbfolge auf der Basis einer Verfügung von Todes 
wegen im landwirtschaftlichen Grundstückverkehr, Journal of Agricultural and Environmental Law, 2016/21, 4-
27. 
6 Bianka Kocsis, The new Hungarian land transfer regulation from the aspect of examination of the European 
Union, 2017/22, 95-110; János Ede Szilágyi – Anikó Raisz – Bianka Kocsis, New dimensions of the Hungarian ag-
ricultural law in respect of food sovereignty, Journal of Agricultural and Environmental Law, 2017/22, 167-175. 
7 Mihály Kurucz, Gondolatok a magyar földforgalmi törvény uniós feszültségpontjainak kérdéseiről, in: József 
Szalma (ed.): A magyar tudomány napja a Délvidéken 2014, VMTT, Újvidék, 2015, 120-173; Mihály Kurucz, Az ún. 
agrárüzem-szabályozás tárgyának többféle modellje és annak alapjai, in: Ágoston Korom (ed.), Az új magyar 
földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 56-76. 
8 Csilla Csák – Zoltán Nagy, Regulation of Obligation of Use Regarding the Agricultural Land in Hungary, Zbornik 
Radova, 2011/2, 541-549; Klaudia Holló – Zsofia Hornyák – Zoltán Nagy, Die Entwicklung des Agrarrechts in Un-
garn zwischen 2013 und 2015, Journal of Agricultural and Environmental Law, 2015/19, 60-64.  
9 István Olajos, The special asset management right of nature conservation areas, the principal of the prohibition 
of regression and the conflict with the ownership right in connection with the management of state-owned areas, 
Journal of Agricultural and Environmental Law, 2018/25, 157-189; István Olajos, The acquisition and the right of 
use of agricultural lands, in particular the developing Hungarian court practice, Journal of Agricultural and Envi-
ronmental Law, 2017/23, 91-116; István Olajos, Die Entscheidung des Verfassungsgerichts über die Rolle, die 
Entscheidungen und die Begründetheit der Gründen der Stellungnahmen der örtlichen Grundverkehrskommis-
sionen, Agrar- und Umweltrecht, 2017/8, 284-291. 
10 Tamás Prugberger, Szempontok az új földtörvény vitaanyagának értékeléséhez és a földtörvény újra kodi-
fikációjához, Kapu, 2012/6-7, 62-65; Zsófia Hornyák – Tamás Prugberger, A föld öröklésének speciális szabályai, 
in: Ágnes Juhász (ed.), Az új Ptk. öröklési jogi szabályai, Novotni, Miskolc, 2016, 47-58. 
11 Anikó Raisz, Topical issues of the Hungarian land-transfer law, CEDR-JRL, 2017/1, 68-74; Anikó Raisz, Women 
in agriculture in Hungary, in: Leticia A. Bourges – Esther Muniz Espada (ed.), Agricultura Familiar, Ministerio de 
Agricultura, Alimentación y Medio Ambiente, Madrid, 2014, 125-142; Anikó Raisz, Földtulajdoni és földhasználati 
kérdések az emberi jogi bíróságok gyakorlatában, in: Csilla Csák (ed.): Az európai földszabályozás aktuális 
kihívásai, Novotni, Miskolc, 2010, 241-253; Anikó Raisz – János Ede Szilágyi, Development of agricultural law and 
related fields (environmental law, water law, social law, tax law) in the EU, in countries and in the WTO, Journal 
of Agricultural and Environmental Law, 2012/12, 119-123. 
12 János Ede Szilágyi, Acquisition of the ownership of agricultural lands in Hungary, taking the EU’s and other 
countries’ law into consideration, Zbornik Radova, 2016/4, 1442-1450; János Ede Szilágyi, Das landwirtschaftliche 
Grundstückverkehrsgesetz als erster Teil der neuen ungarischen Ordnung betreffend landwirtschaftlichen 
Grundstücken, Agrar- und Umweltrecht, 2015/2, 44-47; János Ede Szilágyi, Rapport général de la Commission II , 
in: Roland Norer (ed.), CAP Reform: Market Organisation and Rural Areas, Nomos, Baden-Baden, 2017, 189-213; 
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In Hungary the natural resources – which include lands, forests and mining assets – make up 35% of 

national wealth. Lands total up to 75% of natural resources. Lands give 26% of national wealth. 

Land is a scarce resource what is an important economic fact. Not only nationally, but also locally. 

The majority of the national wealth (for example building assets and working capital) can be expanded, 

but it is not true for the lands. 

The total area of Hungary is cca. 9.3 million hectares, with a land area of cca. 7.5 million hectares. 

The size of the agricultural areas is cca. 5.5 million hectares. From this, arable lands total up to cca. 4.5 

million hectares.14 

The ownership structure in Hungary: two thirds of all the lands are owned by natural persons. The 

reason of this structure can be found in the legal environment, i.e. since 1994 there is no way to acquire 

the property of land by legal entities. Before this date there was no land circulation in Hungary because 

of the collectivized agriculture. But because of a legal mistake (legal vacuum), there was a short period 

in 1994 when legal entities could acquire the property of land.15 The ownership of the State is signifi-

cant, but most of its lands are forests. The size of arable lands owned by the State is only cca. 0.7 

million hectares.16 

The land use data: the number of registered holders who are natural persons is much higher than 

the number of agricultural companies. But the size of the lands used by these two groups is balanced. 

The average size of the plots used by natural persons as farmers is smaller. So we can say that agricul-

tural companies cultivate larger lands than natural persons engaged in farming activity. The average 

size of the lands used by natural persons is 30 hectares, and the average size of the lands used by 

agricultural companies is 350 hectares.17 

The titles of use: agricultural companies (holdings and cooperatives) lease the lands and natural per-

sons engaged in farming activity are using their own lands.18 

                                                           
János Ede Szilágyi, The international investment treaties and the Hungarian land transfer law, Journal of Agricul-
tural and Environmental Law, 2018/24, 194-207. 
13 E.g. Laura Gyeney – Ágoston Korom, The compensation for agricultural land confiscated by the Benes decrees 
in the light of free movement of capital, Hungarian Yearbook of International Law and European Law 2014, 
Eleven, Hague, 2015, 289-306; Orsolya Papik, “Trends and current issues regarding member state’s room to ma-
neuver of land trade” panel discussion, Journal of Agricultural and Environmental Law, 2017/22, 132-159; 
Gergely Horváth, Protection of Land as a Special Subject of Property: New Directions of Land Law, in: Péter Smuck 
(ed.), The Transformation of the Hungarian Legal System 2010-2013, Complex, Budapest, 2013, 359-366. 
14 C.f. National Rural Strategy 2012-2020, adopted by Governmental decision 1074/2012, 23. 
15 See Mihály Kurucz, Critical analyses of arable land regulation in Hungary, Journal of Agricultural and Environ-
mental Law, 2007/3, 17-29; C.f. Csilla Csák, The changes in the circumstances of arable land’s ownership and land 
tenure from the time of the democratic transformation to our days, Journal of Agricultural and Environmental 
Law, 2007/2, 4-6; Csilla Csák – János Ede Szilágyi, Legislative tendencies of land ownership acquisition in Hungary, 
in: Roland Norer – Gottfried Holzer (ed.), Jahrbuch des Agrarrechts, NWV, Wien – Graz, 13, 216-220; etc.  
16 About state property, see Csilla Csák, A Nemzeti Földalap szerepe a földtulajdoni és -használati viszonyok 
között, Cég és Jog, 2002/10, 5-8.  
17 C.f. István Kapronczai, Az új földszabályozás hatása az agrárpolitikára, in: Ágoston Korom (ed.), Az új magyar 
földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 79-92. 
18 C.f. Szabolcs Bíró, A magyar földpiac és az új földforgalmi szabályozás várható hatásai, in: Ágoston Korom (ed.), 
Az új magyar földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 137-144. 
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As a demonstration of the above data and situation, see the diagrams at the end of the present 

article. 

2. The problems of the Hungarian land owning structure 

The problems of the Hungarian land owning structure are the following: (a) As a result of the privat-

ization and compensation process nowadays there are 8.6 million hectares lands in 3.9 million pieces 

in Hungary. The average size is 2.2 hectares. (b) Currently there are 2.8 million landowners in Hungary 

who have 6 million hectares. (c) 1.8 million owners rent their land. (d) The Hungarian land structure 

has a dual nature: there are few holdings and cooperatives with large land areas, and a lot of small 

farms being at the limit of viability at the same time. 

3. The goals of the new land circulation act 

The goals of the new land circulation act are the following:19 (a) to eliminate the discrimination be-

tween the citizens of the EU Member States and the Hungarian citizens based on their nationality in 

the field of acquisition of land ownership and the right of use of lands; (b) because of the limited avail-

ability of not renewable land resources, land can be owned only by the person who will actually culti-

vate it, and it is not available for the investors who do not perform agricultural production activity; (c) 

to prevent the entry into force of illegal contracts intending the acquisition of the property of the land 

against the prohibition laid down in the national legislation ("pocket contracts");20 (d) to promote the 

small and medium farms, and the formulation of a new agricultural structure based on family farming, 

with reducing the large agricultural holdings, but not eliminating them (they are needed to produce 

marketable high volume products and products with stable quality); (e) to renew the rural areas in 

order to keep the local population and to raise agricultural incomes in order to boost the local employ-

ment;21 (f) to promote animal husbandry. 

The land circulation act implements the regulations of the Constitution regarding the protection of 

natural resources, especially soil.22 With the third modification of the Constitution, the act on agricul-

tural and forestry land circulation became a cardinal act in order to establish rules which are predicta-

ble in the long run. 

                                                           
19 See János Ede Szilágyi, A földforgalmi törvény elfogadásának indokai, körülményei és főbb intézményei, in: 
Ágoston Korom (ed.), Az új magyar földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 109-113. 
20  See István Olajos – Éva Szalontai, Zsebszerződések a termőföld-tulajdonszerzések területén, Napi Jogász, 
2001/7, 3-10; Krisztina Bányai, A zsebszerződések ügyészi szemmel, Új Magyar Közigazgatás, 2014/1, 62-71; 
Krisztina Bányai, A zsebszerződések elleni küzdelem új eszközei, Ügyészek Lapja, 2013/6, 199-206; Bence Udvar-
helyi, Unlawful acquisition of agricultural and forestry land in the criminal law, Journal of Agricultural and Envi-
ronmental Law, 2018/25, 294-320. 
21 János Ede Szilágyi, A vidéki közösség koncepciójának változó kategóriája és jelentősége a föld, mint természeti 
erőforrás viszonyában, Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, 2018/2, 485-502; 
Dávid Hojnyák, Az agrár  szabályozási  tárgyak  szerepének  értékelése  az  alaptörvényben az  európai unió  
tagállamainak  alkotmányos  szabályozása  tükrében  – különös tekintettel a vidék alkotmányos szabályozásának 
lehetőségére, scientific dissertation, University of Miskolc, 2018. 
22 See András Téglási, Termőföldvédelem az Alkotmánybíróság gyakorlatában és az alaptörvényben, in: Ágoston 
Korom (ed.), Az új magyar földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 93-108. 
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4. The tools of the land circulation act 

The tools of the land circulation act are the following: (a) Official approval of the acquisition of the 

right of ownership and the right of use. In the authorisation procedure of land acquisition the local 

land committee has a veto right. The members of the local land committee are elected from the local 

farmers who possess land at the settlement. (b) The circle of those who are entitled to acquire land is 

narrow: agricultural or forestry land can only be owned by farmers and can only be used by farmers or 

agricultural companies. These rules ensure that only those can own land who have agricultural educa-

tion or practise and are capable of professional agricultural production. (c) The act requires personal 

activity from the land owner. This rule does not support the land acquisition of those who have spec-

ulative investment purposes. (d) The pre-emptive right and the pre-emptive use right can ensure that 

land can be primarily acquired by the local farmers, and others can only acquire it if no one in the 

settlement would like to do so. This helps the gradual land consolidation and concentration. (e) The 

maximum allowed size of land holding and all land held in possession prevent the high volume of land 

concentration, and the establishment of large agricultural holdings, and it gives the possibility of ac-

quisition of those lands which lease contract has been terminated. In addition to this it can support 

the farmers to have a better income. 

4.1 The procedure 

The act lays down the rules of the authorisation procedure.23 The purchase offer of the land accepted 

by the owner shall be incorporated in a contract. The contract shall be notified by the owner to the 

persons eligible to pre-emptive rights. The notary of the local government where the land is located 

publishes the contract for 60 days. Holders of the pre-emptive rights are entitled to make a legal dec-

laration on accepting the contract or waiving their pre-emptive rights within a 60-day limitation period. 

The notary sends the documents to the agricultural administrative authority for approval of the sale. 

The local land committee shall give an opinion to the authority whether it supports it or not. An appeal 

can be submitted to the local government. If the local land committee rejects the contract or the per-

son who has pre-emptive rights, the authority has to deny the approval of the contract. If the local 

land committee agrees with the contract or the person who has pre-emptive rights, the authority ex-

amines whether the conditions of the acquisition are met (e.g. farmer’s status, the maximum allowed 

size of land holding and all land held in possession, proportionality of the price, enforceable land pro-

tection fine, unpaid land use fee). The authority establishes the rank of the persons who have pre-

emptive rights, and approves the contract with the first in the rank. Then the acquisition can be rec-

orded in the land registry. 

4.2 Personal conditions 

The ownership right of the land may be acquired by resident natural persons and citizens of Member 

States who are farmers. Legal entities are not capable of acquiring land.24 Because of the nature of the 

                                                           
23  See István Olajos, Az Alkotmánybíróság döntése a helyi földbizottságok szerepéről, döntéseiről, és az ál-
lásfoglalásuk indokainak megalapozottságáról, Jogesetek Magyarázata, 2015/3, 17-32; István Olajos, A mezőgaz-
dasági földek tulajdonszerzéséhez kapcsolódó eljárások, Új Magyar Közigazgatás, 2014/3, 53-55; János Ede Szil-
ágyi, A magyar földforgalmi rezsim tulajdonszerzési előírásai, in: János Ede Szilágyi (ed.), Agrárjog, Miskolci 
Egyetemi Kiadó, Miskolc, 2017, 87-94. 
24  C.f. János Ede Szilágyi, A magyar földforgalmi rezsimet befolyásoló tényezők, in: János Ede Szilágyi (ed.), 
Agrárjog, Miskolci Egyetemi Kiadó, Miskolc, 2017, 60-63. 
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legal entity it is not possible to control who stands behind it, and it can circumvent the requirements 

of the act especially the maximum allowed size of land holding and all land held in possession. It is easy 

to change the ownership structure of the legal entity which makes it impossible to control the imple-

mentation of the requirements. Moreover it makes possible the acquisition of land by third country 

(non EU) nationals. 

The conditions of the farmer status are the following: he/she must be a resident natural person or a 

citizen of a Member State, who is registered in Hungary, and who has a professional qualification in 

agriculture or forestry or in the absence of it, he/she is certified to have at least three year agricultural 

experience (the requirement of agricultural experience in Hungary is the same as the regulation in the 

Accession Treaty: “who have been legally resident and active in farming in Hungary at least for three 

years continuously”). 

The conditions relating to the agricultural company are as follows: it must be a legal person or an 

unincorporated organisation with a seat in a Member State, which has been registered by the agricul-

tural administrative authority and it pursues as primary activity an agricultural or forestry activity con-

tinuously for at least three years; more than half of its annual net sales must come from agricultural 

or forestry activity; and it must have a manager who has a professional qualification in agriculture or 

forestry or has at least three year agricultural experience. The goal of these requirements is to ensure 

the performance of professional agricultural activity in order to increase the quantity and quality of 

agricultural production. The knowledge of Hungarian language is not required, and the professional 

education gained in the EU is accepted. 

4.3 Against the speculation 

Land can be owned only by the person who actually cultivates it, and it is not available for the inves-

tors without agricultural production activity.25 When acquiring the ownership of a land, the person 

acquiring the land shall make a declaration to cultivate the land himself/herself, and not to transfer 

the right of use to other persons. The reason of these rules is to prevent the speculative land purchases. 

The land is a not renewable resource which has limited availability. Investment without agricultural 

production can raise the prices of land without proper reason and can prevent the farmers to acquire 

more lands. The rise in the price has the effect of increasing the leasing fee and it raises the costs of 

production and the price of foods. 

4.4 Pre-emptive rights, pre-emptive use rights 

With exercising his/her pre-emptive right the person can enter into the contract.26 There is no obli-

gation to exercise this right, only a possibility exists. The person who has this right shall accept all 

conditions of the contract without any modification. The reason of the pre-emptive rights is to ensure 

land consolidation and concentration. Only local farmers have this right in order to concentrate lands 

                                                           
25 C.f. István Olajos, A földforgalomhoz kapcsolódó szerződések anyagi és eljárási kérdései, Publicationes Univer-
sitatis Miskolcinensis Sectio Juridica et Politica, 2017/35, 381-392. 
26  See Péter Hegyes, Értelmezési és jogintézményi kérdések a termőföldre vonatkozó elővásárlási jog sza-
bályozásával összefüggésben, in: Pál Bobvos (ed.), Reformator iuris cooperandi, Pólay Elemér, Szeged, 199-207; 
Klaudia Holló, Az elővásárlási jogról, mint a földforgalom korlátozásának közvetett eszközéről, Themis, 2014/1, 
42-59; László Leszkoven, A termőföldet érintő elővásárlási jog egyes kérdései, Publicationes Universitatis Miskol-
cinensis Sectio Juridica et Politica, 2004/22, 393-403; János Ede Szilágyi, A termőföldek törvényes elővásárlási 
jogának alakulásáról, Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, 2006/24, 511-525. 
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close to the residence of the farmer. The definition of the local farmer requires three year local resi-

dence according to the Accession Treaty. 

4.5 Maximum allowed size of land holding and all land held in possession 

The maximum allowed size of land holding is 300 hectares, according to the previous act and histor-

ical traditions in Hungary. The maximum allowed land held in possession is 1200 hectares in which the 

ownership and the lands used by any title must be counted together. As an exception it is possible to 

acquire 1800 hectares in 3 cases: (a) in order to produce feed for animal husbandry, (b) to establish 

isolation zone in order to ensure seed production, (c) for a cooperative if it leases the land from his 

members.27 

5. The infringement procedure 

In the infringement procedure the European Commission28 issued its reasoned opinion on the 26th 

of May 2016.29 The Commission considers the following provisions incompatible with EU law: (a) ban 

on the acquisition of ownership by legal persons and on the transformation of legal persons; (b) re-

quirement on professional qualification or practical experience for farmers; (c) not recognised profes-

sional experience gained in other Member States; (d) the requirement of personal cultivation; (e) lack 

of objective evaluation criteria in the prior approval of sales contracts. 

The Commission accepted the arguments of Hungary and therefore not raised an objection in its 

reasoned opinion to the following provisions: (a) treatment of entrant farmers; (b) the role of the local 

land committee in the authorisation procedure of land acquisition; (c) the maximum allowed size of 

land holding and all land held in possession; (d) the rules on pre-emptive right and the pre-emptive 

use right; (e) maximum duration of lease contracts in case of plantations. 

5.1 Ban on the acquisition of ownership by legal persons 

The aim of this provision is to prevent from developing uncontrollable complex chain of ownership 

that would be contrary to the objective of maintaining and developing rural communities, since the 

compliance with the maximum allowed size of acquired land and other conditions of land acquisition 

would be uncontrollable. 

                                                           
27 C.f. István Olajos, A termőföldhasználat szabályai, in: János Ede Szilágyi (ed.), Agrárjog, Miskolci Egyetemi Ki-
adó, Miskolc, 2017, 96-104. 
28 C.f. Tamás Andréka – István Olajos, A földforgalmi jogalkotás és jogalkalmazás végrehajtása kapcsán felmerült 
jogi problémák elemzése, Magyar Jog, 2017/7-8, 410-424; Anikó Raisz, A magyar földforgalom szabályozásának 
aktuális kérdéseiről, Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, 2017/35, 434-443; János 
Ede Szilágyi, A magyar földforgalmi szabályozás új rezsimje, Miskolci Jogi Szemle, 2017/special edition 1, 114-
121. 
29 At the Court of Justice of the European Union, there are other Hungarian disputes, which are summarized by 
Ágoston Korom and János Ede Szilágyi: Ágoston Korom, Az új földtörvény az uniós jog tükrében, in: Ágoston 
Korom (ed.), Az új magyar földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 11-24; Ágoston Korom, 
Gondolatok az új tagállamok birtokpolitikájával kapcsolatban, in: Klára Gellén (ed.), Honori et virtuti, Iurisperitus, 
Szeged, 2017, 259-268; János Ede Szilágyi, Cross-border acquisition of the ownership of agricultural lands and 
some topical issues of the Hungarian law, Zbornik Radova, 2017/3/2, 1058-1065; János Ede Szilágyi, Mezőgaz-
dasági földjog: soft law a soft law-ban, Iustum Aequum Salutare, 2018/3; János Ede Szilágyi, European legislation 
and Hungarian law regime of transfer of agricultural and forestry lands, Journal of Agricultural and Environmental 
Law, 2017/23, 156-161. 

https://m2.mtmt.hu/gui2/?mode=browse&params=publication;3302077
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;3302077


2019/1  CEDR-JRL 35 
 
 
 
 

A legal person is capable of creating a chain of ownership by its own nature, since the legal person 

has an owner, and this owner can also be another legal person. This creates a possibility for the natural 

person being the final beneficiary of the legal person to avoid easily the requirements regarding the 

maximum allowed size of land holding and all land held in possession through a chain of ownership, 

taking the possibility of other local farmers to have access to land. In the course of selling the owner-

ship interest of a legal entity, there is no change in the ownership of the land, since it remains the legal 

person. Therefore it prevents farmers having pre-emptive rights to exercise them, which constitutes 

another obstacle to the acquisition of land by local farmers. 

The Commission considers that the total ban on the acquisition of ownership by legal persons does 

not meet the requirement of proportionality. Even if the authorities need to know the identity of per-

sons acquiring land ownership, in principle, there are other, less restrictive measures which can ensure 

that only those legal persons can acquire land which has an ultimate owner with a known identity. 

Thus legal requirements are possible to enforce. Similarly, the circumvention of legal provisions can be 

avoided if legal entities would be allowed to acquire land on the same basis as natural persons, pro-

vided that they comply with EU law. 

5.2 Requirement on professional qualification or practical experience for 

farmers 

The aim of this requirement is to ensure knowledge (savvy) for personal cultivation in order to pro-

vide professional agricultural production. This is similar to other fields, such as food industry, where 

the existence of a professional qualification is a condition for carrying out the defined activities. This 

can ensure the increase of the quality of agricultural production and thus the competitiveness of the 

products, the rational utilization of the available land, the maintenance and development of rural com-

munities, and the environmentally conscious farming activity (less use of chemicals as a consequence 

of the gained knowledge). The maintenance of a proper agricultural production can improve the qual-

ity and quantity of production, which can also contribute to the improvement of the farmers’ quality 

of life. The cultivation of a land is considered as production of primary products, and it is as much part 

of the food chain as the subsequent processes. It is a major step forward from food safety reasons that 

professional qualification requirements also appear in the production of primary products. 

The Commission raised an objection to the requirement that the owner of the land has the obligation 

to possess the required professional qualification and that it has to be proved at the time of land ac-

quisition. In its view, such restriction of persons not qualified as farmers to acquire land infringes the 

EU rules on free movement of capital and the freedom of establishment. According to the Commission 

persons without the required qualification can ensure that agricultural lands are utilized for agricul-

tural activities. 

5.3 The requirement of personal cultivation 

Ordering the land owner to cultivate its own land by preventing speculative land acquisition can 

create a situation where land as a scarce natural resource can be made available to those who really 

wish to cultivate it and thus such restriction can, by promoting the establishment of viable farms, con-

tribute to increasing the living standards of the rural population and improving the population reten-

tion capacity of rural areas. 
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Land is a finite good, whose purchase basically presupposes long-term commitment towards cultiva-

tion. Purchase of land with the purpose of investment – speculation – generates explicitly adverse 

effects on the national economy. Independent of production, land prices begin to rise (the price of 

land is not determined by output achievable from it; instead, a virtual market comes into existence 

where the prospective yield of the investment determines prices), which makes market entry funda-

mentally difficult for new actors, if any, while at the same time, as a result of low profitability of agri-

culture, also sets limits to existing market actors’ further development. In addition, rising land prices 

would also bring along an increase in land rental rates, which trickles into food prices through produc-

tion costs and thus induces inflation. Rental rates cause the continued diversion of capital out of agri-

culture, which adversely influences producer competitiveness and the population retention capacity 

of rural areas. It is imperative, as a basic requirement, that those should have access to land who wish 

to acquire it with the intention to produce. By contrast, investors tend to view land as a capital element 

and trust that land prices will rise in the future so they can sell it at a higher price at later stage, mean-

while generating revenue through rent. 

The Commission’s position set forth in its reasoned opinion is that what needs to be presented is 

how obliging landowners to cultivate their land contributes to preserving the population retention 

capacity of rural areas. The Commission also draws attention to the fact that the public interest as 

defined by the Hungarian Government – e.g. on the basis of the judgement in the Ospelt case – could 

be met with less restrictive measures, e.g. by obliging the owner to enter into a long-term land lease. 

5.4 Compliance with the principles of objectivity and legal certainty during 

the official authorization procedure 

The Commission acknowledges that a Member State has the right to introduce prior authorization 

procedure for the acquisition of agricultural land. However if this authorisation procedure is not based 

on previously known criteria, it does not delimit the right of discretion of the decision-making bodies. 

Therefore it is not clear for those who would like to acquire land, under which circumstances they can 

have authorisation for the acquisition. The wide right of discretion granted to the decision-making 

bodies does not provide legal certainty and may lead to arbitrary discrimination. In addition, it does 

not allow the courts to exercise fully their powers. A system of prior authorization based on previously 

unknown aspects raises very serious concerns regarding the proportionality of the restriction. Several 

points of the licensing and evaluation criteria raise serious concerns according to the Commission. 

There is another observation of the Commission, which is not closely linked to the philosophy of the 

legislation. According to the Commission the person acquiring the land should not be required to pro-

vide those data and facts which can be checked through official records. 
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Abstract 

The present study reviews the current issues of Hungarian Agricultural Law considering the following 
main aspects. (a) The development of the law relating to the transaction of agricultural land is still a 
current issue for the Hungarian agricultural legislation. According to this fact, a lot will depend on the 
outcome of those cases which are currently before the European Court of Justice in connection with 
land law, or on cases which may go to trial. Another important legislative issue similar to the issue of 
agricultural land is the re-regulation of the agricultural irrigation system. (b) Important agricultural 
(legal practical) issues arise in relation to administrative and judicial cases of the new Land Transaction 
Act of 2013. (c) Agricultural law is part of the Hungarian legal higher education and agricultural higher 
education. Agricultural law is a compulsory course in legal education of most Hungarian faculties of 
law. (d) Agricultural law has high levels of recognition in Hungarian jurisprudence by the Hungarian 
Academy of Sciences. It is one the 27 fields of law in the Hungarian jurisprudence. The Hungarian Asso-
ciation of Agricultural Law, as a national member organisation of CEDR, and its multilingual journal, 
the Journal of Agricultural and Environmental Law play a significant role in the Hungarian Agricultural 
Law. 
 
Diese Studie behandelt die aktuellen Fragen des ungarischen Agrarrechts hinsichtlich der folgenden 
Hauptaspekte. (a) Die Entwicklung der auf den Verkehr der landwirtschaftlichen Grundstücke beziehen-
den Rechtsvorschriften ist immer noch eine aktuelle Frage für die ungarische Agrarrechtssetzung. In 
diesem Zusammenhang hängt sehr viel von den Ergebnissen der Fälle ab, die zurzeit auch vor dem 
Gerichtshof der Europäischen Union in Zusammenhang mit dem Bodenrecht anhängig sind oder wer-
den könnten. Die Neuregelung des Systems der landwirtschaftlichen Bewässerung ist eine ähnlich we-
sentliche legislative Frage wie die Grundstücke. (b) Es stellen sich wesentliche Agrar-Rechtsprechungs-
fragen in Zusammenhang mit den verwaltungsrechtlichen und gerichtlichen Verfahren des in 2013 ge-
schafften neuen Grundstückverkehrsregimes. (c) In der ungarischen Hochschulbildung gehört das Ag-
rarrecht zum Unterricht sowohl im landwirtschaftlichen als auch im rechtlichen Bereich. Im rechtlichen 
Unterricht in der Mehrheit der ungarischen Rechtswissenschaftlichen Fakultäten ist das Agrarrecht ein 
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obligatorisches Fach. (d) In der ungarischen Rechtswissenschaft hat das Agrarrecht eine hochrangige 
Anerkennung von der Ungarischen Akademie der Wissenschaften. Das Rechtsgebiet ist nämlich eines 
der 27 Gebiete der ungarischen Rechtswissenschaft. Vom Standpunkt des ungarischen Agrarrechts aus 
spielt die Ungarische Agrarrechtsgesellschaft – die auch als nationale Mitgliedsorganisation des CEDR 
funktioniert – und sein mehrsprachiges Journal – Journal of Agricultural and Environmental Law – eine 
wichtige Rolle. 
 
Jelen tanulmány Magyarország agrárjogának aktuális kérdéseit tekinti át a következő főbb szempon-
tokra tekintettel. (a) A magyar agrár-jogalkotás számára a mezőgazdasági földek forgalmára vonat-
kozó joganyag fejlesztése továbbra is aktuális kérdés. Ennek kapcsán sok függ azon ügyek kimenete-
létől, amelyek földjog kapcsán jelenleg is az Európai Unió Bírósága előtt vannak, illetve amelyek 
várhatóan oda kerülhetnek. A földhöz hasonló fontosságú jogalkotási kérdés a mezőgazdasági öntözés 
rendszerének újraszabályozása. (b) Fontos agrár-joggyakorlati kérdések vetődnek fel a 2013-ban me-
galkotott új földforgalmi rezsim közigazgatási- és bírósági ügyei kapcsán. (c) A magyar felsőoktatás-
ban, mind a mezőgazdasági, mind a jogi területen részét képezi az oktatásnak az agrárjog. A jogi ok-
tatásban a magyar jogi karok többségében kötelező tantárgyként van jelen az agrárjog. (d) A magyar 
jogtudományban az agrárjog magas szintű elismeréssel bír a Magyar Tudományos Akadémia által. A 
jogterület ugyanis egyike a magyar jogtudomány 27 területének. A magyar agrárjog szempontjából 
fontos szerepet tölt be a CEDR nemzeti tagszervezeteként is funkcionáló Magyar Agrárjogi Egyesület 
és annak többnyelvű folyóirata a Journal of Agricultural and Environmental Law. 

1. Introduction 

In Hungary, after the change of regime in 1989-90 the denomination of “Agricultural Law” is used for 

the branch of law concerning with agriculture and rural development.1 The writers of this study regu-

larly take part, within the framework of the European Council for Rural Law2 and in connection with 

other legal comparative research programs,3 in the examination of current issues of the Hungarian Ag-

ricultural Law and the analysis of development tendencies. The importance of this study is that on one 

hand, beyond the examination of the Hungarian legislation and legal practice – Attila Szinay, deputy 

state secretary for legal affairs analyses them in detail in his article parallel to this study – it puts a great 

emphasis on the educational and scientific dimensions of Hungarian Agricultural Law; on the other 

                                                           
1 See more about the detailed analysis in János Ede Szilágyi, Változások az agrárjog elméletében?, Miskolci Jogi 
Szemle, 2016/1, 35-36.  
2 See Tamás Andréka – Krisztina Bányai – István Olajos, The most changes of the Hungarian Agricultural Market 
Policy after the 2013th CAP reform, Journal of Agricultural and Environmental Law, 2015/19, 6-18; Csilla Csák, 
The Hungarian National Report on the legal forms of agricultural undertakings, with attention to traditional and 
industrial cultivation, Journal of Agricultural and Environmental Law, 2010/8, 21-38; István Olajos – Anikó Raisz, 
The Hungarian National Report on Scientific and Practical Development of Rural Law in the EU, in States and 
Regions and in the WTO, Journal of Agricultural and Environmental Law, 2010/8, 39-56; István Olajos – Szabolcs 
Szilágyi, The most important changes in the field of agricultural law in Hungary between 2011 and 2013, Journal 
of Agricultural and Environmental Law, 2013/15, 93-110; Ildikó gyurán – István Olajos, The Hungarian National 
Report on Rural Use and Protection of Land in the Countryside, Journal of Agricultural and Environmental Law, 
2012/12, 79-106; János Ede Szilágyi, The Hungarian National Report on Legal Incentives and Legal Obstacles to 
Diversification for Farmers, Journal of Agricultural and Environmental Law, 2010/8, 3-20; János Ede Szilágyi, Rap-
port général de la Commission II – General Report of Commission II – Generalbericht der Kommission II, in: CEDR 
(ed.), CAP Reform: Market Organisation and Rural Areas, Nomos, Baden-Baden, 2017, 175-292; etc. 
3 See for example János Ede Szilágyi, The relationship between agricultural law and environmental law in Hun-
gary, in: Massimo Monteduro et al (ed.), Law and Agroecology, Springer, Berlin-Heidelberg, 2015, 265-278. 
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hand, the study aims to formulate emphatic issues in relation to scientific dimensions of the Hungarian 

Agricultural Law, for which the researches of other Central and Eastern European Countries may join. 

2. Certain issues of legislation in connection with agricultural 

law 

The most important legislative issues of the Hungarian legislation are relating to the agricultural land 

transfer law in the following period as well. After the expiry of EU moratorium, from 2013 started the 

re-regulation of the agricultural land transaction. The new Hungarian constitution (the so-called Fun-

damental Law) adopted in 2011 gave an important constitutional frame for re-regulation and provided 

special protection for natural resources, including arable land and water resources. One of the main 

legal consequences of the constitutional regulation was that the most important rules of the land 

transaction should be accepted only with the votes of two-thirds of the Members of Parliament pre-

sent. The new Hungarian land transfer regulation4 based on several special and general laws and de-

crees; and it restricts the transaction of agricultural lands by the way that the Hungarian legislator 

adopted some examples from the case law of the European Court of Justice or he national law of others 

countries. In connection with the Hungarian land transfer regulation, several EU disputes5 are before 

the Court, among which the infringement proceeding launched by the European Commission emerged. 

                                                           
4 Csilla Csák, The Regulation of Agricultural Land Ownership in Hungary after Land Moratorium, Zbornik Radova, 
2017/3, 1125-1134; Csilla Csák – Zoltán Nagy, Regulation of Obligation of Use Regarding the Agricultural Land in 
Hungary, Zbornik Radova, 2011/2, 541-549; Gergely Horváth, Protection of Land as a Special Subject of Property: 
New Directions of Land Law, in: Péter Smuck (ed.), The Transformation of the Hungarian Legal System 2010-
2013, Complex, Budapest, 2013, 359-366; Zsófia Hornyák, Die Voraussetzungen und die Beschränkungen des 
landwirtschaftlichen Grunderwerbes in rechtsvergleichender Analyse, CEDR Journal of Rural Law, 2015/1, 88-97; 
Zsófia Hornyák, Grunderwerb in Ungarn und im österreichischen Land Voralberg, Journal of Agricultural and En-
vironmental Law, 2014/17, 62-69; Orsolya Papik, “Trends and current issues regarding member state’s room to 
maneuver of land trade” panel discussion, Journal of Agricultural and Environmental Law, 2017/22, 132-159; 
János Ede Szilágyi, Acquisition of the ownership of agricultural lands in Hungary, taking the EU’s and other coun-
tries’ law into consideration, Zbornik Radova, 2016/4, 1442-1450; János Ede Szilágyi, Das landwirtschaftliche 
Grundstückverkehrsgesetz als erster Teil der neuen ungarischen Ordnung betreffend landwirtschaftlichen 
Grundstücken, Agrar- und Umweltrecht, 2015/2, 44-47; Krisztina Bányai, A zsebszerződések ügyészi szemmel, Új 
Magyar Közigazgatás, 2014/1, 62-71; Krisztina Bányai, A zsebszerződések elleni küzdelem új eszközei, Ügyészek 
Lapja, 2013/6, 199-206; Pál Bobvos – Péter Hegyes, A földforgalom és földhasználat alapintézményei, SZTE ÁJK, 
Szeged, 2015; Péter Hegyes, A földforgalmi törvény a gyakorlatban, in: Klára Gellén (ed.), Honori et Virtuti, Iu-
risperitus, Szeged, 2017, 116-121; István Olajos, Földjogi kiskáté, Miskolci Jogi Szemle, 2017/special edition 2, 
409-417; István Olajos, A mezőgazdasági földek tulajdonszerzéséhez kapcsolódó eljárások (jegyző, helyi 
földbizottság), Új Magyar Közigazgatás, 2014/3, 53-55. 
5 See the Joined Cases C-52/16 and C-113/16 of the European Court of Justice, Infringement Cases 2014/2246 
and 2015/2023 initiated by the European Commission. See Csilla Csák, Die ungarische Regulierung der Eigen-
tums- und Nutzungsverhältnisse des Ackerbodens nach dem Beitritt zur Europäischen Union, Journal of Agricul-
tural and Environmental Law, 2010/9, 20-31; János Ede Szilágyi, The Accession Treaties of the New Member 
States and the national legislations, particularly the Hungarian law, concerning the ownership of agricultural land, 
Journal of Agricultural and Environmental Law, 2010/9, 48-61; Laura Gyeney – Ágoston Korom, The compensa-
tion for agricultural land confiscated by the Benes decrees in the light of free movement of capital, Hungarian 
Yearbook of International Law and European Law 2014, Eleven, Hague, 2015, 289-306; Ágoston Korom, Gondo-
latok az új tagállamok birtokpolitikájával kapcsolatban, in: Klára Gellén (ed.), Honori et virtuti, Iurisperitus, Sze-
ged, 2017, 259-268; Mihály Kurucz, Gondolatok a magyar földforgalmi törvény uniós feszültségpontjainak kér-
déseiről, in: József Szalma (ed.): A magyar tudomány napja a Délvidéken 2014, VMTT, Újvidék, 2015, 120-173. 

https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2191383
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2191383
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2873385
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2873385
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;3147354
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;3147354
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In the latter proceeding the following national measures’ compliance are questioned by the Commis-

sion, which were summarised by Anikó Raisz: (a) complete ban  on the acquisition of land by domestic 

and foreign legal entities, (b) proper degree in agricultural or forestry activities, (c) proper agricultural 

or forestry practice abroad, (d) obligation on the buyer to farm the land himself, (e) impartiality in prior 

authorisation for the sale of lands.6 Considering the above mentioned, one of the most important is-

sues of legislation may be the re-regulation of agricultural land transfer law depending on the outcome 

of the EU disputes. The study still deals with the current issues of the agricultural land transfer law 

within the part of legal practice and jurisprudence of the study.  

Another important and emphatic field of agricultural legislation is the agricultural water law, mainly 

related to agricultural irrigation.7 In this field the aim is to increase the volume of agricultural irrigation 

and for this purpose the reform of the relating institutional and legal framework. The reform had al-

ready started in 2013,8 however, several elements require further legislative reforms (e.g. cessation of 

illegal wells9). The study still deals with the current issues of agricultural water law within the part of 

legal practice and jurisprudence of the study. 

3. Certain issues of legal practice in connection with  

agricultural law 

Agricultural land transfer law appears not only in EU disputes but in the national legal practice as 

well. The new land transfer system arises several constitutional issues, which is well reflected by the 

number of Constitutional Court cases related to the land transaction.10 Considering the cases the Con-

stitutional Court Decision No 17/2015 has a significant roll, which is a kind of conceptual analysis of 

the new Hungarian land transfer regulation regarding the constitution. The Constitutional Court stated 

in its Decision, that the legal solutions of the new land transfer system –which is based on the re-

striction of acquisition of agricultural land- are basically compliance with the Hungarian constitution 

but some special rules of the land transaction still may be unconstitutional (the Constitutional Court 

found unconstitutional regulations). 

                                                           
6 Anikó Raisz, Topical issues of the Hungarian land-transfer law, CEDR-JRL, 2017/1, 74. V.ö. Tamás Andréka – 
István Olajos, A földforgalmi jogalkotás és jogalkalmazás végrehajtása kapcsán felmerült jogi problémák ele-
mzése, Magyar Jog, 2017/7-8, 422. 
7 About its definition see János Ede Szilágyi, A mezőgazdasági vízjog, in: János Ede Szilágyi (ed.), Agrárjog, Miskolci 
Egyetemi Kiadó, Miskolc, 2017, 125-126. 
8 János Ede Szilágyi, A mezőgazdasági öntözéssel összefüggő egyes jogi problémákról, Miskolci Jogi Szemle, 
2015/1, 33-51. 
9 About the issue see János Ede Szilágyi – Gábor Baranyai – Péter Szűcs, A felszín alatti vízkivételek liberalizálása 
az Alaptörvény és az európai uniós jog tükrében, Hidrológiai Közlöny, 2017/4, 14-23. 
10 Csilla Csák, Constitutional issues of land transactions regulation, Journal of Agricultural and Environmental Law, 
2018/24, 5-32; István Olajos, Die Entscheidung des Verfassungsgerichts über die Rolle, die Entscheidungen und 
die Begründetheit der Gründen der Stellungnahmen der örtlichen Grundverkehrskommissionen, Agrar- und Um-
weltrecht, 2017/8, 284-291; Pál Bobvos et al, A mező- és erdőgazdasági földek alapjogi védelme, in: Elemér 
Balogh (ed.), Számadás az Alaptörvényről, Magyar Közlöny Lap- és Könyvkiadó, Budapest, 2016, 31-40; István 
Olajos – Csilla Csák – Zsófia Hornyák, Az Alkotmánybíróság határozata a mezőgazdasági földek végintézkedés 
útján történő örökléséről, Jogesetek Magyarázata, 2018/1, 5-19; István Olajos, Az Alkotmánybíróság döntése a 
helyi földbizottságok szerepéről, döntéseiről, és az állásfoglalásuk indokainak megalapozottságáról: Laikus 
szervek szerepe a földforgalom szabályozásában, Jogesetek Magyarázata, 2015/3, 17-32. 

https://m2.mtmt.hu/gui2/?mode=browse&params=publication;3387334
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;3387334
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The establishment of the new Hungarian agricultural land transfer system –considering its complex-

ity and huge quantity- was challenging the Hungarian administrative system and the courts as well. In 

relation to these facts, both administrative courts and civil courts met a significant number of cases 

and heard several interpretation issues.11 The administrative and judicial legal practice is significant 

and the feedback also justifies that a comprehensive review of the land transfer law adopted in 2013 

is necessary. 

One of the most important decisions of the Constitutional Court is the Constitutional Court Decision 

No 13/2018. The Decision is about the re-regulation of groundwater but its importance shows beyond 

this field. This Constitutional Court Decision determined not only the non-derogation principle – which 

exists for a long time about the laws concerning environmental elements (land, water, wildlife, etc.) – 

but the precautionary principle as the constitutional basis for the adoption of laws. Regarding that, 

agriculture is a major user of environmental elements, the effect of Constitutional Court decision No 

13/2018 may be significant for agricultural regulation. The constitutional role of the precautionary 

principle became even more important, which is examined in the part of the jurisprudence of the 

study. 

4. The situation of education and its certain issues relating to 

agricultural law 

Agricultural law as a course appears in two fields in the Hungarian higher education. One of them is 

the agricultural higher education, where agricultural law is taught as a compulsory course in several 

faculties, and the other field is the legal higher education. In connection with legal higher education it 

should be noticed that currently agricultural law is not a compulsory course according to the relevant 

regulation. However, it exists in most of the faculties of law, typically as a compulsory course (in Buda-

pest the Károli Gáspár Reformed University and Eötvös Lóránd, in Debrecen, Győr, Miskolc, Szeged). 

Moreover, an important purpose of the Hungarian Association of Agricultural Law is that agricultural 

law could become a compulsory course in legal education again on the basis of legal requirements, 

considering its role in the EU law, its complexity and the importance of agriculture within the whole 

Hungarian economy. 

In 2005, at the National Conference of Agricultural Lawyers, the discipline of agricultural law and the 

fields of agricultural law had been determined12 (five out of the six then existing departments teaching 

agricultural law signed the resolution). Both definitions13 are still valid. 

                                                           
11 István Olajos, The acquisition and the right of use of agricultural lands, in particular the developing Hungarian 
court practice, Journal of Agricultural and Environmental Law, 2017/23, 91-116. 
12 See the Resolution of the National Conference of Agricultural Lawyers on the Standard Conception concerning 
Agricultural Law as a Discipline of Legal Education (Miskolc, 14.1.2005). 
13 “1/ The participants of the Conference defined agricultural law as a mixed legal field that includes in a specific 
way the institutions of both private and public law, and that is also particular and original in its subject. 2/ It is 
beyond doubt that the discipline of agricultural law is significant in the undergraduate legal education, especially 
as to the European Union membership of the Republic of Hungary, as in the law of the European Union the 
agricultural legal institutions are of outstanding importance. These institutions differ namely to such an extent 
from other fields of the European Union’s public law that the undergraduate law students may only learn it in 
the frame of a special discipline. Agricultural law contains furthermore important institutions complementing 
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As for the educational-research potential of each faculties of law, see the following Table No 1. 

University with Faculty 

of Law 

Full-time lecturers/of 

which lecturers with PhD 

(number) 

PhD supervisors PhD stu-

dent (num-

ber) 

DE (Debrecen) 1/1 Prof. Dr. habil. Fodor László 

 PhD 

- 

ELTE (Budapest) 4/2 Dr. habil. Kurucz Mihály PhD 

Dr. habil. Réti Mária PhD 

5 

ME (Miskolc) 3/3 Prof. Dr. habil. Csák Csilla 

PhD 

Dr. habil. Szilágyi J. Ede PhD 

Dr. Olajos István PhD 

3 

KGRE (Budapest) 3 part time/1 - - 

SZE (Győr) 1/1 Dr. Horváth Gergely PhD 1 

SZTE (Szeged) 2/2 Dr. Hegyes Péter PhD 1 

PPKE (Budapest) és  

PTE (Pécs) 
- - - 

Table No 1 

the educational-research potential of Hungarian faculties of law 

According to our view, the educational-research potential of Hungarian agricultural law, summarized 

in Table 1, may consider being explicitly good in the Central and Eastern European Region. This capacity 

is completed by additional part-time lecturers, researchers and thanks to the Hungarian Association of 

Agricultural Law and other integrating forums, experts from other fields of law also join into agricul-

tural law researches (e.g., Dr. habil. Jakab Nóra PhD labour law jurist,14 Dr. Marinkás György PhD 

international law jurist,15 Dr. Mélypataki Gábor PhD labour law jurist,16 Prof. Dr. habil. Nagy Zoltán 

                                                           
civil law, administrative law, financial law, European law and environmental law. 3/ Within agricultural law, we 
deem the following legal institutions to be especially important: - the common agricultural and rural develop-
ment law of the EU; - ownership, use, succession and trade of agricultural lands; - agricultural land registers; - 
agricultural contracts; - definition and types of agricultural holdings; - definition and production of agricultural 
products - provisions of agricultural administrations; - system of agricultural administration; - agricultural finan-
cial system; - food law.” Published: Anikó Raisz – János Ede Szilágyi, Development of agricultural law and related 
fields (environmental law, water law, social law, tax law) in the EU, in countries and in the WTO, Journal of Agri-
cultural and Environmental Law, 2012/12, 107-108 and 135. 
14 Nóra Jakab et al, Influencing factors of the competitiveness of national agricultural law, Journal of Agricultural 
and Environmental Law, 2017/22, 37-76; Nóra Jakab, Sustainable development and human resources, Journal of 
Agricultural and Environmental Law, 2016/21, 37-76; Nóra Jakab – János Ede Szilágyi, New tendencies in connec-
tion with the legal status of cohabitees and their children in the agricultural enterprise in Hungary, Journal of 
Agricultural and Environmental Law, 2013/15, 39-57; Csilla Csák – Nóra Jakab, The Hungarian National Report on 
Agriculture and the requirements of a sustainable development, Journal of Agricultural and Environmental Law, 
2012/12, 50-78; Éva Erdős – Nóra Jakab – Anikó Raisz, Jurisdiction and alternative dispute settlement resolution 
in agriculture, Journal of Agricultural and Environmental Law, 2008/5, 19-30.  
15 György Marinkás, Certain Aspects of the Agricultural Land Related Case Law of the European Court of Human 
Rights, Journal of Agricultural and Environmental Law, 2018/24, 99-134.  
16 Gábor Mélypataki, Neue Formen der Beschäftigung im Agrarrecht, Journal of Agricultural and Environmental 
Law, 2010/9, 32-39; Gábor Mélypataki, Characteristics of Seasonal and Public Employment Relationships Linked 
to Agriculture, Journal of Agricultural and Environmental Law, 2017/23, 64-90. 
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PhD financial law jurist,17 Dr. Raisz Anikó PhD DEA international law jurist,18 Dr. Román Róbert labour 

law jurist,19 Dr. Téglási András PhD constitutional law jurist,20 Prof. Dr. habil. Wopera Zsuzsa civil pro-

cedural law jurist,21 etc.22). 

5. Current issues of science relating to agricultural law 

In this chapter, first, we indent to present the scientific frames of agricultural law, then we deal with 

the most important agricultural law issues raised by the science. 

5.1 The position of agricultural law in Hungarian science and jurisprudence 

The Hungarian Academy of Sciences (MTA) is a dominant institution of Hungarian science, which 

scientific freedom is protected by the constitution.23 The Hungarian Academy of Sciences is the oldest 

(1825) and the greatest institution of Hungarian science, which has a great reputation in scientific is-

sues. The Academy has an important role in, for example, determining which fields of law constitute 

an autonomous discipline. In this respect, agricultural law has good positions: according to the Nomen-

clature of Science published by the Hungarian Academy of Sciences October 17, 2017, agricultural law 

(09.01.19) was named as one of the 27 branches of jurisprudence.24 

                                                           
17 Zoltán Nagy, The Hungarian tax regulation on the land and agricultural activity, Zbornik Radova, 2017/3, 1073-
1806; Zoltán Nagy, The regulation of financial support in particular for agricultural support, Journal of Agricultural 
and Environmental Law, 2018/24, 135-163; Klaudia Holló – Zsófia Hornyák – Zoltán Nagy, Die Entwicklung des 
Agrarrechts in Ungarn zwischen 2013 und 2015, Journal of Agricultural and Environmental Law, 2015/19, 56-87. 
18 Anikó Raisz, Topical issues of the Hungarian land-transfer law, CEDR-JRL, 2017/1, 68-74; Anikó Raisz, Women 
in agriculture in Hungary, in: Leticia A. Bourges – Esther Muniz Espada (ed.), Agricultura Familiar, Ministerio de 
Agricultura, Alimentación y Medio Ambiente, Madrid, 2014, 125-142; Csák Csilla – Bianka Kocsis – Anikó Raisz, 
Vectors and indicators of agricultural policy and law from the point of view of the agricultural land structure, 
Journal of Agricultural and Environmental Law, 2015/19, 32-43; Anikó Raisz, A magyar földforgalom sza-
bályozásának aktuális kérdéseiről, Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, 2017/35, 
434-443.  
19 Róbert Román, The cooperative leaders’ legal status and responsibility, Journal of Agricultural and Environ-
mental Law, 2011/10, 25-41.    
20 András Téglási, How is property ownership guaranteed constitutionally in the field of agriculture?, Journal of 
Agricultural and Environmental Law, 2009/7, 18-29. 
21 Zsuzsa Wopera, Certain Procedural Questions of Remedy Against Agricultural Supports Decisions, Journal of 
Agricultural and Environmental Law, 2008/6, 90-97.  
22 Márk Gyovai – Eszter Kiss-Kondás, Regulations of auction of agricultural and forestry lands particularly regard-
ing to Judicial Enforcement Procedure, Journal of Agricultural and Environmental Law, 2016/20, 50-63; Krisztina 
Bányai, Theoretical and practical issues of restraints of land acquisition in Hungary, Journal of Agricultural and 
Environmental Law, 2016/20, 5-15; Zoltán Reiterer, Topical legal questions of the food chain and its authority 
supervision, Journal of Agricultural and Environmental Law, 2016/20, 114-121; Anna Petrasovszky, Establishing 
the protection of natural resources by the state in 19th century natural law, Journal of Agricultural and Environ-
mental Law, 2017/23, 117-147; Ágnes Juhász – Réka Pusztahelyi, Registration of real estates from a civil law 
viewpoint – civil law effects in the sieve of the official public register, Journal of Agricultural and Environmental 
Law, 2018/24, 61-98; Adrienn Nagy, Changes in judicial practice related to the land transaction act after reforms 
of procedural acts, Journal of Agricultural and Environmental Law, 2018/25, 132-156; Edit Sápi, Protection of 
agricultural products with intellectual property rights, Journal of Agricultural and Environmental Law, 2018/25, 
244-269; Bence Udvarhelyi, Unlawful acquisition of agricultural and forestry land in the criminal law, Journal of 
Agricultural and Environmental Law, 2018/25, 294-320. 
23 Fundamental Law, Article X (3).  
24 Source (02.11.2018.): https://mta.hu/doktori-tanacs/tudomanyagi-nomenklatura-106809. 
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The Hungarian Academy of Sciences is empowered to award the most significant and internationally 

respected scientists with “Doctor of Academy” title (DSc). Currently, in connection with agricultural 

law two professors have DSc title: Prof. em. Dr. Dr.h.c. Prugbeger Tamás DSc and Prof. em. Dr. Tanka 

Endre DSc. It has fundamental importance for Hungarian agricultural law to have scientists with DSc 

title in the future as well. 

The Hungarian Academy of Sciences has an important role in the categorization of domestic and 

foreign scientific journals. The categorization and the fact that the studies of lecturers, researchers are 

published in which journal, has importance in the career of lecturers, researchers (e.g. acquisition of 

PhD, dr. habil. title, DSc title, professorial appointment). According to it, it is really important for agri-

cultural law lecturers, researchers that agricultural law journals should be categorized. It is very bene-

ficial for the Hungarian agricultural law that currently several foreign journals focusing on agricultural 

law is listed in the categorization system of the Hungarian Academy of Sciences. These journals are the 

following: CEDR Journal of Rural Law, Agrar- und Umweltrecht, Revue de Droit Rural, Blätter für Agrar-

recht, Rivista di Diritto Agrario, Tijdschrift voor Agrarisch Recht, Drake Journal of Agricultural Law, In-

ternational Journal of Land Law and Agricultural Science, San Joaquin Agricultural Law Review. The 

Journal of Agricultural and Environmental Law (its Hungarian name is: Agrár- és Környezetjog) pub-

lished by the Hungarian Association of Agricultural Law is also listed in this categorization system. 

5.2 Current issues of Hungarian agricultural science 

Table No 2 shows the current issues of Hungarian agricultural law in a kind of quantitative approach 

by collecting the topics of Journal of Agricultural and Environmental Law – the journal of Hungarian 

Association of Agricultural Law – articles published in the last five years. 

TOPIC NUMBER OF ARTICLES 

connected to the topic 

 

agricultural land transfer IIIIIIIIIIIIIIIIIII 

agricultural supports’ law (CAP) III 

biotechnology and law (GMO, genom editing) III 

geographical indicators (intellectual property  law) III 

mixed (e.g. comprehensive assessments connected to the CEDR Congresses) III 

agri-environmental law (other than GMO) II 

cooperatives II 

food law II 

land registration law, other registrations II 

agricultural labour and social law II 

theoretical issues II 

contracts connected to agricultural products  I 

tax law I 

Table No 2: JAEL 2014-2018 articles’ topics 

 

It is clear that agricultural land transport has absolute priority among the topics of the Journal of 

Agricultural and Environmental Law. In addition to quantitative aspects, we highlight the following 

current topics according to their content and quality aspects.25  

                                                           
25 The basis of this chapter: János Ede Szilágyi, The topical position of agricultural law in Hungary, presentation 
in: conference ʻThe topical position of agricultural law in the Central Eastern European countries – agricultural 
legislation, agricultural jurisdiction, teaching of agricultural lawʼ, 12-14 October 2018, Miskolc. 
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Mega-regional trade and investment treaties deserve special attention at international level, which 

may have a huge effect on agricultural relations according to us. Such relations are, for example, the 

CETA Treaty between the European Union and Canada, the Treaty between the European Union and 

Japan or even the presently emerging treaty between the European Union and China. Relating to these 

treaties, not only classical issues have relevance – such as agro-food trade, genetically modified agri-

cultural products, the protection of geographical indications and food standards – but investment rules 

are also important, which may have a significant impact on cross-border acquisition of agricultural 

land.26 

At EU level it is very important according to us, to continuously compare and analyze the European 

Union’s agricultural legal frame with other economic integration forms, such as with the Eurasian Eco-

nomic Union (EAEU) or China’s Belt and Road Initiative (BRI). Other essentially important comparative 

law topics, relevant for Hungary as well are those, which were determined by the conference of CEDR 

2014 in Berlin involving experts from the European Commission, European Parliament and the Euro-

pean Court of Justice. These three topics are the following: agricultural land acquisition, agricultural 

competition law and legal issues connected to EU agricultural supports. 

The Prime Minister of Hungary declared in the summer of 2018 a revision of the Hungarian constitu-

tion adopted in 2011. The Hungarian constitution (Fundamental Law) includes numerous special rules 

relating to agriculture. All of these facts raise the question, whether these rules should or might be 

amended or complemented with additional special ones.27 

In chapter 2 relating to the Hungarian legal practice, we already mentioned the Constitutional Court 

Decision No 13/2018, which determines the precautionary principle as a kind of condition for the adop-

tion of Hungarian laws. Currently, it cannot be stated that how consistently the Constitutional Court 

will enforce this new requirement with the legislator, however, agricultural relations may be effected 

significantly by this rule.28 We should think of biotechnology activities and in particular its latest tech-

nologies (GMO, genom editing, etc.), which may be the primary subject of the precautionary principle. 

We wonder how this Constitutional Court Decision No 13/2018 will create an even stricter situation in 

this area than the pre-existing constitutional regulation (the Hungarian constitution’s GMO-free agri-

culture conception29). Does this new Constitutional Court principle require the settlement of this situ-

ation during the revision of the constitution? 

Two other agricultural acts,30 in connection with land transaction, are mentioned in the constitution 

-in addition to the already adopted Act on Transactions in Agricultural and Forestry Land-, for which 

the votes of two thirds of the Members of the Parliament present, is required: agricultural holding act 

                                                           
26 János Ede Szilágyi, The international investment treaties and the Hungarian land transfer law, Journal of Agri-
cultural and Environmental Law, 2018/24, 194-222. 
27 C.f. Dávid Hojnyák, Regulated objects of the agricultural law mentioned in the constitutions of the European 
Union Member States, CONSTANT Journal 2018, Nicolae Titulescu University, Bukarest, 2018, 240-247. 
28 See János Ede Szilágyi, Az elővigyázatosság elve és a magyar alkotmánybírósági gyakorlat, Miskolci Jogi Szemle, 
2018/2, in press. 
29 Fundamental Law, Article XX (2). See János Ede Szilágyi – Anikó Raisz – Bianka Kocsis, New dimensions of the 
Hungarian agricultural law in respect of food sovereignty, Journal of Agricultural and Environmental Law, 
2017/22, 167-175. 
30 Fundamental Law, Article P) (2). 
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and the act concerning the organisation of integrated agricultural production. Both of them affect the 

agricultural land transaction and adoption both of them may be important. 

The connection between agricultural and environmental law is topical today as well.31 Among them, 

we examine the connection between the agricultural water demand and finite water resources in more 

detail below. 

Soon it is 15 years that Hungary a Member State of the European Union. In our point of view, it is 

time to assess the EU agricultural law in the aspect of Hungarian law and to review the legislation 

determining the Hungarian agricultural land rural living conditions. The purpose of the analysis is es-

sentially to answer the question – which would help legislation –, whether Hungarian agricultural law 

may be systematized better than the at present. Furthermore, it may also be useful to answer, whether 

a Hungarian Rural Code might or should be adopted to promote the work of people who are interested 

in agricultural law and the logical systematization of fragmented legislation. 

Considering natural resources, all of their elements raise actual issues.  

In the case of agricultural land, the cross-border issues of agricultural land acquisition were men-

tioned several times in the study. In this respect, both international investment treaties and EU legal 

developments are relevant. In our point of view, three conceptual issues are related to each other, 

which probably should be settled after the end of EU disputes. These issues are: acquisition by legal 

persons, the adoption of agricultural holding act32 and the special rules of succession (intestate suc-

cession) of agricultural lands and agricultural holdings.33 

In connection with water, the cardinal issue is the more efficient organisation of agricultural irriga-

tion. In this respect, a comprehensive and conceptual regulation would be relevant. The National Wa-

ter Strategy adopted in 2017 determines a complex approach, which handles water use, land use and 

the protection against harmful effects of water in a unit and which conception is named as “landscape 

                                                           
31 Gergely Horváth, The renewed constitutional level of environmental law in Hungary, Acta Juridica Hungarica, 
2015/4, 302-316; István Olajos, The special asset management right of nature conservation areas, the principal 
of the prohibition of regression and the conflict with the ownership right in connection with the management of 
state-owned areas, Journal of Agricultural and Environmental Law, 2018/25, 157-189; Ágnes Tahyné Kovács, 
Gedanken zur verfassugsrechtlichen Interpretierung der gesetzlichen Regelung der GVOs in angesichts der Ver-
handlungen der neuen GVO Verordnung der EU und des TTIP (Transatlantic Trade and Investment Partnership), 
Journal of Agricultural and Environmental Law, 2015/18, 72-87; Zsolt Tóth, Soil protection in the EU, Journal of 
Agricultural and Environmental Law, 2017/22, 202-246; Fodor László, A precíziós genomszerkesztés mezőgaz-
dasági alkalmazásának szabályozási alapkérdései és az elővigyázatosság elve, Pro Futuro 2018/2, 42-64; Erika 
Farkas Csamangó, A kölcsönös megfeleltetés környezetvédelmi követelményrendszere az EU-ban, Forum, 
2011/2, 83-93. 
32 Zsófia Hornyák, Die Regeln bezüglich des landwirtschaftlichen Gewerbes in einer Rechtsvergleichsanalyse, 
Journal of Agricultural and Environmental Law, 2018/24, 33-60; Pál Bobvos, A családi gazdaság, in: Márta Görög 
– Andrea Hegedűs (ed.), Lege duce, comite familia, Iurisperitus, Szeged, 2017, 53-66; Mihály Kurucz, Az ún. 
agrárüzem-szabályozás tárgyának többféle modellje és annak alapjai, in: Ágoston Korom (ed.), Az új magyar 
földforgalmi szabályozás az uniós jogban, NKE, Budapest, 2013, 56-76. 
33 Zsófia Hornyák, Richtungen für die Fortentwicklungen: Beerbung des Grundstückes, Journal of Agricultural and 
Environmental Law, 2018/25, 107-131; Zsófia Hornyák, Die Regeln der Erbfolge auf der Basis einer Verfügung 
von Todes wegen im landwirtschaftlichen Grundstückverkehr, Journal of Agricultural and Environmental Law, 
2016/21, 4-27; Zsófia Hornyák – Tamás Prugberger, A föld öröklésének speciális szabályai, in: Ágnes Juhász (ed.), 
Az új Ptk. öröklési jogi szabályai, Novotni, Miskolc, 2016, 47-58. 

https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2738989
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2738989
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approach water management” by the literature (its area is the complex rearrangement of the Tisza 

river). Therefore, it is important to solve the problem of agricultural irrigation not only as a private case 

of an economic branch but also taking into account the – among other things – ecosystem,34 which 

requires the development of the current level of protection in Hungary as well. 

The integration of different aspects and levels of agricultural production is and the development of 

agricultural networks35 is essential regarding Hungarian agriculture, in which legal researches have an 

important role. Thus, cooperatives,36 social farms37 and short supply chains38 may arise relevant issues. 

Geographical indications, as the important institution of intellectual property of agriculture, mean 

great potential for Hungary.39 The significant development of agricultural legislation in the last period 

also arises the revision and rationalization of the relevant Hungarian regulation, and in addition, the 

adoption of a coherent Act on the Protection of Origin may be useful. 

Of course, in addition to the above mentioned topics, other topics and fields of law have relevance 

in Hungarian agricultural law. Thus we consider the above highlighted topics neither exclusive, nor 

closed. 

                                                           
34 János Ede Szilágyi, Vízszemléletű kormányzás – vízpolitika – vízjog, Miskolci Egyetemi Kiadó, Miskolc, 2018, 
140-145; C.f. Gergely Horváth, „Azért a víz az úr!”, Jog Állam Politika, 2016/4, 141-166. 
35 Csilla Csák, Integrated agricultural organisation of production system and the organisations carrying that, Jour-
nal of Agricultural and Environmental Law, 2018/25, 6-21; Orsolya Papik, In the footsteps of the agricultural 
product sales contract or the survival of the provisions of the agricultural product sales contract in the new Hun-
garian Civil Code, Journal of Agricultural and Environmental Law, 2015/18, 34-52. 
36 Klára Bak, Die Geltung der internationalen Genossenschaftsprinzipien in den Bestimmungen über die Genos-
senschaften des Gesetzes Nr. V von 2013, Journal of Agricultural and Environmental Law, 2014/16, 5-19; Mária 
Réti, Cooperative Law in Hungary, in: Dante Cracogna – Antonio Fici – Hagen Henrÿ (eds.), International Hand-
book of Cooperative Law, Springer, Heidelberg, 2014, 431-448; Mária Réti – Klára Bak, Die Rolle der Genossen-
schaften in der Sozial- und Beschäftigungspolitik, die Tendenz der internationalen und der ungarischen genos-
senschaftlichen Rechtsgebung, Journal of Agricultural and Environmental Law, 2013/15, 5-38; Mária Réti, Über 
das ungarische Genossenschaftsrecht, Journal of Agricultural and Environmental Law, 2012/12, 3-49; Pál Bobvos, 
A szövetkezeti hitelintézet alapításának létszám és tőke feltételei, Miskolci Jogi Szemle, 2017/special edition 2, 
81-89; Csilla Csák, Takarékszövetkezetek jogi szabályozása a XIX. és XX. században, Novotni, Miskolc, 2016; Flóra 
Orosz – Hornyák Zsófia, Egyes foglalkoztatást elősegítő szövetkezeti formák, in: István Koncz – Ilona Szova (eds.), 
PEME XVI, PEME, Budapest, 2018, 232-238.   
37 Csilla Csák – Zsófia Hornyák, Soziale Landwirtschaft, CEDR Journal of Rural Law, 2016/2, 49-60; Csilla Csák et 
al, Szociális farmok létrehozása Magyarországon, Szimbiózis Alapítvány, Miskolc, 2015.   
38 István Olajos – János Ede Szilágyi, Legislation of product labelling in connection with marketing of local pro-
ducts, in: Mariann Veresné Somosi – Katalin Lipták (eds.), Mérleg és Kihívásk, Miskolci Egyetem GTK, Miskolc, 
2015, 826-836; István Olajos – János Ede Szilágyi, A rövid ellátási lánc-, mint a támogatott felzárkóztatás esélye 
Borsod-Abaúj-Zemplén megyei hátrányos helyzetű kistérségeiben, Észak-Magyarországi Stratégiai Füzetek, 
2015/2, 71-82.  
39 Blanka Bukodi, La séance constitutive de la table ronde du droit agraire, Journal of Agricultural and Environ-
mental Law, 2016/20, 28-38; Mihály Kurucz, A szellemi tulajdon szabályozásának agrárjogi specifikumai, Miskolci 
Jogi Szemle, 2017/special edition 2, 285-298; Mihály Kurucz, A szellemi tulajdon védelme az agrárjogban, in: Józ-
sef Szalma (ed.): A magyar tudomány napja a Délvidéken 2015, VMTT, Újvidék, 2016, 152-191; István Olajos, A 
tokaji borok termékleírása, in: József Szalma (ed.): A magyar tudomány napja a Délvidéken 2015, VMTT, Újvidék, 
2016, 221-228; Ágnes Szabó, Protection of geographical indications in the European Union, Hungarian TradeMark 
News, 2005, 34-41; János Ede Szilágyi, Észrevételek a borok földrajzi árujelzőinek joggyakorlatához, in: Tímea 
Barzó et al (eds.), Ünnepi tanulmányok Bíró György professzor 60. születésnapjára, Novotni, Miskolc, 2015, 549-
562; etc. 

https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2538531
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2538531
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2538531
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2420292
https://m2.mtmt.hu/gui2/?mode=browse&params=publication;2420292
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Abstract 

Après décembre 1989, le gouvernement roumain a fait des efforts pour re-établir un cadre légal et 
institutionnel cohérent en ce qui concerne la propriété privée sur la terre, mais l’entier processus a été 
caractérisé par instabilité, incohérence et du retard injustifié. 
Le premier pas dans la reforme roumaine de la terre a eu comme objective la de-collectivisation et 
restauration des droits de propriété privée sur la terre. Ça s’est fait en établissant des nouvelles struc-
tures pour les fermes, inclusivement la restructuration des grandes fermes qui avait était dans la pro-
priété publique de l’Etat, pour les mettre en ligne avec les nouveaux principes de la propriété privée et 
de l’économie du marché. Même si, initialement conçu, comme un ensemble complet des lois et régu-
lations ayant comme objective la sécurisation de la propriété sur les terrains (lois du fond foncier sur la 
restitution des terrains, lois sur le cadastre et livre foncière, lois sur le bail, lois sur la vente des terrains), 
le cadre légal et institutionnel crée a été plutôt déviant, avec des grands intervalles de trois-quatre 
années entre les différentes lois adoptées. 
La restitution des terrains au propriétaires privées a été un processus difficile grâce aux intérêts écono-
miques et sociaux divergents, qui n’á pas été complétement finalisé jusqu’aujourd’hui.  
La reforme de la propriété, initié en Roumanie au début des années 1990, est dans la plus grande partie 
focussé sur le changement du régime de la propriété a l’intermède de la reconstitution et constitution 
du droits de propriété privée sur les terrains agricoles. L’évolution plutôt lente et l’implémentation re-
tardé des lois foncières sont considérées comme les plus importantes causes qui ont générés des conflits 
sur les terrains. 
Finalement, en ce qui concerne l’enseignement du droit rural en Roumanie, l’Université Ecologique de 
Bucarest est la seule université qui a dans le curricula un cours optionnel sur le droit rural. 
 
Nach Dezember 1989 unternahm die rumänische Regierung Anstrengungen, um einen kohärenten 
rechtlichen und institutionellen Rahmen für Privateigentum an Land wiederherzustellen. Der gesamte 
Prozess aber war von Instabilität, Inkonsistenz und unangemessener Verzögerung gekennzeichnet. 
Der erste Schritt der rumänischen Bodenreform war die Entkräftung und Wiederherstellung der priva-
ten Eigentumsrechte an Grundstücken. Dies geschah durch die Schaffung neuer Betriebsstrukturen, 
einschließlich der Umstrukturierung von Großbetrieben, die sich in staatlichem Besitz befanden, um sie 
mit den neuen Grundsätzen des Privateigentums und der Marktwirtschaft in Einklang zu bringen. Auch 
wenn es sich zunächst um ein vollständiges Gesetzeswerk zur Sicherung von Immobilien handelte 
(Grundrestitutionsgesetze, Grundbuchgesetze, Pachtgesetze, Grundverkehrsgesetze), waren die recht-
lichen und institutionellen Rahmenbedingungen eher unterschiedlich und mit großen Abständen von 
drei bis vier Jahren zwischen den verschiedenen verabschiedeten Gesetzen. 
Die Rückgabe von Land an private Eigentümer gestaltete sich aufgrund unterschiedlicher wirtschaftli-
cher und sozialer Interessen als ein schwieriger Prozess, der noch nicht vollständig abgeschlossen ist. 
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Die Anfang der 90er Jahre in Rumänien eingeleitete Eigentumsreform konzentriert sich v.a. auf die Än-
derung des Eigentumsregimes durch die Wiederherstellung und Konstituierung privater Eigentums-
rechte an landwirtschaftlichen Flächen. Die eher langsame Entwicklung und die verzögerte Umsetzung 
der Bodengesetze haben als wichtigste Ursachen, zu Konflikten auf dem Land geführt. 
Was schließlich die Lehre des Rechts des ländlichen Raums in Rumänien betrifft, so ist die Ökologische 
Universität Bukarest die einzige Universität, die einen optionalen Kurs zum Agrarrecht im Lehrplan hat. 

1. Introduction 

Romania is a market with excellent potential, a strategic location, and a favorable business climate 

for investors. Its economy is among the EU’s fastest growing: 4.8 % growth in 2016 and 6.9 % growth 

in 2017 (the highest since 2008). This growth is primarily consumption-based driven by the Govern-

ment of Romania’s (GOR) lax fiscal policy, namely tax cuts, minimum wage increases and public sector 

and pension increases. 

Romania has been a member of the European Union since January 2007. The country benefits from 

EU funds in two subsequent programming periods, namely 2007-2013 and 2014-2020. 

If for the first programming period, the EU allocated approximately € 19.2 billion for Romania, for 

the current programming period 2014-2020, the EC has allocated to Romania € 43 billion. Concerning 

agriculture, we must specify the National Rural Development Program (€ 8 billion) or the Fisheries Op-

erational Program (€ 0.17 billion). 

Unfortunately, Romania’s lack of institutional capacity has limited its ability to effectively access 

these funds. 

2. Agriculture 

Rural areas in Romania cover 87.1 % of the country territory, including 45.1 % of the population, 

namely 9.7 million inhabitants1, representing an average density which remained relatively constant 

in time. 

The rural population is not distributed uniformly. Most communes with less than 50 inhabitants/km2 

are grouped in the Western side of the country, compared to the Eastern and Southern areas, where 

predominant are the communes with population densities of 50 to 100 inhabitants/km2. The most 

populated rural areas are those in the North-East, where the birth rate is high, and in the South, which 

are strongly industrialised during the communist era. 

After the peak reached in 1989, the total population of Romania dropped rapidly, especially in the 

rural areas. The aging process and the natural decrease of population, resulting from such situation, 

                                                           
1 According to the National Statistics Institute, Romania Statistical Yearbook, 2006. Romania has currently a da-
tabase which includes the relevant indicators of the rural areas, defined according to the national legislation. The 
analysis under the National Strategic Plan is based on such indicators; in the future, the possibility to apply the 
OCDE methodology will be considered.   
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represent the main factors causing the decline of the rural population2. In order to attract young peo-

ple in the rural environment, Law no. 646 was enacted on 7 December 2002 regarding the State aid 

granted to young people in the rural environment3, a regulatory deed regulating the legal framework 

for sustaining the young’s integration in the rural environment, for making that life area more dynamic 

through the development of certain programs and projects aiming at enhancing the natural resources 

and the local traditions, as well as the development agriculture, non-agricultural activities and services 

with a new concept. 

The external migration became an aspect with a significant size for Romania, especially during the 

last few years. Although there are no official complete data to this effect, the estimates indicate that 

more than 2 million Romanians – or about 10 % of the total population work abroad (in countries like 

Spain, Italy, Greece and Germany4). Most of them choose only temporary jobs5. 

Romania is among the European Union member states with the least efficient farms, mainly because 

of the highly fragmented land ownership, and lack of adequate irrigation. 

The expansionary fiscal measure adopted since 2015, such as Value Added Tax (VAT) cut and the 

disposable income growth, brought advantages for both food suppliers and consumers, as the food 

prices went down in various percentages allowing consumers to either increase the range of food pur-

chased or orient towards higher-quality products. At the same time the measure offered food suppliers 

some savings, encouraging them to invest further in this sector. Nevertheless, the demand increase 

was not fully satisfied by domestic sources, and foreign suppliers played an important role in meeting 

this demand. Imports increased by 11 % and exports by only 7 %, so the trade deficit in agriculture 

deepened by 53 % in 2017. 

3. Legal regime 

3.1 General aspects 

After December 1989, the Romanian government made efforts to re-establish a coherent legal and 

institutional framework for private rights in land but the whole process has been characterized by in-

stability, incoherence and unjustified delays. 

The first step in Romanian land reform was de-collectivization and restoration of private property 

rights in land, which was made by the establishment of new farming structures, including restructuring 

                                                           
2 From 1998 to 2005, the following may be noticed: (1) the weight of the category of age 0-14 years in the total 
rural population has dropped; (2) the weight of the category of age 15-64 years remained relatively constant; (3) 
the weight of the category over 65 years has an ascending tendency, reaching 19% of the total rural population 
in 2005 (compared to 11% in the urban area). The natural decrease of rural population accelerated significantly 
in the last five years, reaching some rates of approximately – 4/1,000 inhabitants but that of the urban population 
was much slower, being just about –1, before reaching 0 and then becoming positive in 2005. 
3 Published in the Official Gazette under no. 901 of 12 December 2002. 
4 Open Society Foundation, November 2006. 
5 The migration rate fluctuates as follows: centre of the country (19.8 %), North-East region (17 % of the total 
number of Romanian emigrants). According to the National Statistics Institute, Romania Statistical Yearbook, 
2006. 
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of existing large scale state farms in line with the new ownership patterns and the principles of a mar-

ket based economy. Although initially conceived as a complete set of laws and regulations to secure 

land ownership and tenure (law on land restitution, law on registration and cadastre, land lease law, 

law on land selling and intervention agency) the legal and institutional framework set up was rather 

devious with large gaps of three-four and even more years between different laws6. 

The restitution of land properties in private ownership was a conflicting process due to divergent 

economic and social interests within the social base and it’s not fully completed until nowadays! 

The land reform initiated in Romania in early 1990s mainly focused upon the change of the land 

ownership regime by the reconstitution and constitution of private ownership rights upon the agricul-

tural land. The slow evolution and delayed implementation of land laws are considered as the main 

causes that have generated land-related conflicts and disputes. 

Agricultural land restitution in Romania took place in five stages, each stage being characterized by 

legislative amendments that influenced or affected part of the previous land restitutions, which led 

increased confusion with regard to legislation application, and most often to overlapping: 

A. Stage I (1991–1997), when, according to Law 18/1991 (Land Law), Romanian citizens could ask 

for the restitution of agricultural land areas up to 10 ha – in arable land equivalent – and of forest land 

areas up to 1 ha. In this first stage the premises for land-related disputes and conflicts were already 

created because people who had land areas into ownership larger than 10 ha agricultural land and 1 

ha forestland were less favoured by the law. Practically, setting maximum legal limits on the land areas 

that could be restituted or owned by a family was rather equivalent to an “expropriation” of former 

land owners who used to have into ownership larger land areas before the communist period than the 

land areas possible to be restituted through the effect of this law.  

The enforcement of Law 18/1991 represented a premise for other landrelated disputes that ap-

peared in the next stages of the land reform, when the maximum limits to land restitution were in-

creased and then eliminated. The disputes originated in the fact that in the subsequent stages of re-

form, the former owners claimed their ownership right and mainly the former locations, that had been 

already assigned to other people, through the application of Law 18/1991. 

Also, as a source of future disputes, the law stated, among others:  

- if a former land owner could not have his land property reconstituted on the former location, by 

law, the agricultural land could not be restituted, on an equivalent basis, in other administrative-terri-

torial units, where surplus agricultural land existed;  

- there were difficulties in the organization and operation of the Local Land Commissions for the 

establishment of land ownership right and of the Commissions at county level;  

- the absence of ownership titles: at the beginning, the ownership right was recognized through a 

certificate), the ownership title being issued in a next stage, and afterwards the technical formalities 

were fulfilled, for location identification, establishment, and the effective repossession. This system 

                                                           
6 Hurduzeu, Ghe. (2003), Assessment of Land Related Disputes and Conflicts and Elaborate Proposals for “Out of 
Court” Conflict Management Schemes, FAO Project (unpublished paper). 
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led to the emergence of a significant number of inconsistencies between the restituted areas regis-

tered in registries and the areas existing in reality; 

- the compensation concept was not introduced. Law 18/1991 did not stipulate the right to be com-

pensated for the non-restituted areas for those to whom the ownership right was not established “in 

integrum”; 

- the absence of the cadastral system by which the land properties could be accurately individualized 

generated overlapping of the property boundaries, and hence a poor delimitation of land properties. 

B. Stage II (1997–2000) is characterized by the “acknowledgement” by policy makers of the discrim-

ination produced by the effect of Law 18/1991 through setting a limit to the land areas that can be 

restituted and by the action to correct these deficiencies by promulgating a new law (Law 169/1997). 

Through the legal procedure established by Law 169/1997, the legal disputes existing between the 

beneficiary people and the local public administration authorities in charge of law application were 

transferred at the level of judicial power authority under a simplified form. 

Law 169/1997 also accepted land ownership right reconstitution claims for the difference between 

the already restituted land area in conformity with Law 18/1991 (maximum 10 ha per family) and the 

area contributed to the former agricultural production cooperative (30 ha per family). The law could 

not be applied, mainly because the fact that large land areas that could have been transformed into 

commercial companies that were not at the disposal of the Local Land Commissions. 

Also, as “minus points”, the compensation concept was not yet introduced; the delay in issuing the 

land ownership titles as the repossession process according to Law 18/1991 had not been completed 

at the moment when Law 169/1997 was enforced, due to the numerous legal disputes (this generated 

an overlapping of claims for the restitution of the same land property and permitted a nonunitary 

interpretation and application of the legal provisions by the Commissions at county level); the conflicts 

between the laws made the judicial power be in the situation to judge by norms that already became 

obsolete at the date of trial; the issuing of the ownership title was not conditioned by the existence of 

cadastral registration although the Law of Cadastre and Land Registration had come into force in the 

year 1996. 

C. Stage III (2000–2005). In this stage a new land law was promulgated: Law 1/2000. This law intro-

duced provisions on the modality to compensate the persons entitled to ownership right reconstitu-

tion for which the effective repossession cannot be achieved, as the initial location is not free and 

there is no surplus of land on the respective administrative-territorial unit or at the disposition of the 

county commission in charge of establishing the private land ownership right. 

Not only were the former owners entitled to compensation, but also the state for the value of exist-

ing investments on the territory of the restituted agricultural land areas. 

Since 2001, the issue of ownership titles has been conditioned by the existence of the cadastral doc-

umentation with the observance of the provisions of Law 7/1996 on cadastre and land registration, 

with its subsequent amendments, which eliminated the overlapping and imposed a rigorous delimita-

tion of land properties. 



56 CEDR-JRL 2019/1 
 
 
 
 

  
 

Nevertheless, the problems continued, because: the former owners of land areas larger than 50 ha 

agricultural land and 10 ha forestland were disadvantaged (the new maximum land property limits 

according to Law 1/2000); the temporization in submitting the proposals of land ownership right vali-

dation by the Local Land Commissions; easiness of transferring the persons entitled to reconstitution 

in the annexes for compensation, although it could be proved later that the claimed land areas had 

not been the object of restitution or land appropriation on the basis of previous laws; disputes related 

to the value of compensations. 

D. Stage IV (2005 – 2013) is dominated by the enforcement of Law 247/2005 on the reform in the 

field of ownership and justice, as well as certain related measures, through the recognition of “resti-

tutio-in-integrum” principle. 

The land-related disputes also continued in this period, consisting of: disputes related to the value 

of compensations generated by the legislative pluralism regarding the calculation of the value of these 

compensations, invalidation of certain appropriation acts issued after 1990 in the favor of persons who 

had the ownership documents prior to this year. 

The registration in the land book of all land areas is not complete, which can still generate overlap-

ping of boundaries between the land properties. 

E. Stage V (2013-present) is dominated by the enforcement of Law 165/2013, concerning measures 

for finalising the restitution process, mainly in nature, of the land abusively taken during the com-

munist regime. The law established a system of points, as compensatory measures, in cases when land 

cannot be reconstituted in nature. One point equals 1 Romanian law and the points are awarded by a 

State Agency especially created in order to finalise the restitution process. 

Also, land-related disputes still exist, mainly generated by the calculation of compensations and the 

insufficient number of points awarded or even by the non-issuing in due time of the compensatory 

decision by the National Authority for Property Restitution. 

3.2 Current developments 

As an EU member state, Romanian legislation is largely driven by the EU Acquis Communautaire, the 

body of EU legislation. EU regulations are directly applicable, while implementation of directives at the 

national level is done through national legislation. Romania’s regulatory system incorporates the Eu-

ropean standards. 

Romania recognizes property and contractual rights, but enforcement through the judicial process 

can be lengthy, costly, and difficult. Even when court judgments are favorable, enforcement of judg-

ments is inconsistent and can lead to lengthy appeals. Failure to implement court orders, or cases 

where the public administration unjustifiably challenges court decisions, constitute obstacles to the 

binding nature of court decisions7. 

                                                           
7 Mediation as a tool to resolve disputes is gradually becoming more common in Romania, and a certifying body, 
the Mediation Council, sets standards and practices There is no legal mechanism for court-ordered mediation in 
Romania, but judges can encourage litigants to use mediation to resolve their cases. If litigants opt for mediation, 
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The Romanian Constitution, adopted in December 1991 and revised in 2003, guarantees the right to 

ownership of private property. Under the revised Constitution, foreign citizens can gain land owner-

ship through inheritance. With EU accession, citizens of EU member states can own land in Romania, 

subject to reciprocity in their home country.8 

Companies owning foreign capital may acquire land or property needed to fulfill or develop company 

goals. If the company is dissolved or liquidated, the land must be sold within one year of closure and 

may only be sold to a buyer(s) with the legal right to purchase such assets. Investors can purchase 

shares in agricultural companies that lease land in the public domain from the State Land Agency. 

Most urban land has clear title, and the National Cadaster Agency (NCA) is slowly and deliberately 

working to identify property owners and register land titles. According to the National Cadaster Plan, 

2023 is the deadline for full registration of lands and buildings in the registry. According to NCA data, 

9.5 million (24 %) of the estimated real estate assets (land and buildings) were registered in the cadas-

ter registry as of March 2017. 

Major changes to the Civil Code were enacted in October 2011 including replacing the Commercial 

Code, consolidating provisions applicable to companies and contracts into a single piece of legislation, 

and harmonizing Romanian legislation with international practices. The Civil Procedure Code, which 

provides detailed procedural guidance for implementing the new Civil Code, came into force in Febru-

ary 2013.Romania has also passed a judicial reform law with the objective of improving the speed and 

efficiency of judicial processes, including provisions to reduce delays between hearings.  

Even tough the Civil Code stipulated, for the first time after many years, a clear legal regime con-

cerning circulation of land, this regime was subsequently diluated by Law nr. 17/2014 on the regula-

tions regarding the sale-purchase of agricultural land situated outside buildable areas and for the 

amendment of Law no. 268/2001 on the privatisation of companies administrating the State’s publicly- 

and privately-owned land with agricultural destination and for the creation of the Agency for the State’s 

Domain9. 

According with the law, the sale of agricultural land located outside buildable areas is allowed only 

with the observance of a pre-emption right, for equal price and conditions. The beneficiaries of the 

pre-emption right for land purchases are, in order of their priority, the following: co-owners; agricul-

tural lessees; neighbouring owners; the Romanian Agency for the State’s Domains. 

In order to sell, the owners of agricultural land located outside buildable areas are obliged to file a 

request with the city hall for the administrative-territorial area where the land is located, requesting 

the publishing of the offer to sell the land. 

The city hall then has to display the offer to sell at its premises or on its official website for 30 days 

and communicate it to the central or regional structures of the Ministry of Agriculture and Rural De-

velopment (depending on the land’s surface area) for display on their website for 15 days. Pre-emptive 

                                                           
they must present their proposed resolution to the judge upon completion of the mediation process. The judge 
must then approve the agreement. 
8 Nevertheless, foreign investors were able, even before, to indirectly acquire land in Romania by setting up 
commercial societies, which were Romanian legal persons and, therefore, had the right to by land! 
9 Published in the Official Journal no. 178/ 12 March 2014. 
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right holders have 30 days from the date of the offer’s display to express, in writing, their intention to 

purchase. If pre-emptive right holders express their intentions to purchase, the sellers sell to whichever 

has the highest priority. If there is no interest from pre-emptive right holders, the sale can proceed 

with another buyer under the conditions provided by the previous sale offer, with the sellers having 

to notify city hall in this respect. 

The law does not apply to the sale of land located inside buildable areas nor to a transfer of owner-

ship performed between relatives of up to the third degree, inclusively. 

4. Agricultural jurisdiction  

4.1 National case-law 

As we have shown, the complex socio-economic processes that took place in Romania after 1989 

largely contributed to the aggravation and diversification of land-related disputes and conflicts. The 

land reform, the state sector privatization, the administrative reform were elements that directly  con-

tributed to the emergence of landrelated disputes and conflicts. 

One of the main land-related disputes that emerged after 1989, was limiting the access to agricul-

tural land due to the “discrimination” determined by the legal provisions, meaning  the limitation of 

restituted land area to 10 ha and to 50 hectares in arable land equivalent in the period 1991–2005. 

Those who had had larger areas into ownership before agriculture co-operativization were discrimi-

nated in favor of those with smaller or no land areas who, according to the law, had the right to receive 

land into ownership. Considering that in certain counties there is a deficit of claimed agricultural land 

and the Land Commissions had to resort to the proportional diminution of restituted land areas, ac-

cording to Laws 18/1991 and 169/1997. This negative discrimination, through the effect of the law, 

was followed by granting fair compensations only after the application of Law 1/2000. 

Another category of conflicts is represented by ownership conflicts between state and private, com-

mon or collective owners. The main types of conflicts in this category appeared in the first place as a 

result of the reorganization of former state farms into commercial companies. The land areas into the 

patrimony of these companies included both areas that legally belonged to the state and land areas 

that belonged to private owners before the communist period. These land areas were excluded from 

the restitution process initiated by Law 18/1991, and the respective private owners became share-

holders in the commercial companies through the effect of the law. This led to multiple conflicts after 

1989 when the private owners claimed their land ownership right. Thus, the private ownership recon-

stitution was made on locations situated at the edge of former state farms so as not to lead to land 

fragmentation in the commercial company. 

Also, there were boundary conflicts that mainly appeared in the first seven years of land reform 

application due to the implementation mechanism of land ownership reconstitution (thus, the owner-

ship right was proved by a land ownership certificate that was used instead of ownership title; the 

ownership title was issued afterwards and later on the technical formalities were fulfilled for the iden-

tification, establishment of location and effective land appropriation). Out of this reason many incon-

sistencies appeared between the written facts and the reality in the field, which led to overlapping of 

the land properties boundaries. 
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Other sources of conflicts were: 

- ownership conflicts linked to inheritance. After the year 1990, the right of people to inherit agri-

cultural land properties was re-established, as in the communist period people did not have the right 

to inherit real estate properties of agricultural land type. The ownership right reconstitution was based 

upon the claim submitted to the local land commissions. The claims could be submitted by the person 

who contributed land to the cooperative farm in the past or by his/her inheritors. The ownership title 

was issued on the name of all the inheritors and subsequently they had to establish how to divide the 

land (the portions to which each of them were entitled). Conflicts appeared in relation to the dualism 

between the tradition in the transfer of property in the pre-communist period (the parents used to 

give the young couple on their marriage the share of land that would inherit) and the provisions on 

successions of the civil code (the successoral mass is equally divided between the heirs of the same 

rank). 

- the legislative pluralism generated by this succession of regulations on the land ownership right 

reconstitution is one of the greatest problems that generate land-related disputes and conflicts in Ro-

mania at present. The frequent legislative modifications, setting limits to land areas that could be res-

tituted to former owners in particular led to the establishment of concrete juridical relations that re-

mained with no object due to the legislative interventions. 

- disputes over the value of land also appeared during the land reform and are mainly related to the 

value at which the compensation is made, when it is not possible to restitute the claimed areas to the 

entitled persons or to offer them other land areas as compensation. The conflicts of this nature are 

much more frequent in the urban area, where the land market value is much higher. Furthermore, the 

legislative pluralism aggravates these disputes, as different laws establish different calculation proce-

dures. 

- ownership conflicts due to lack of land registration are represented by the disputes generated by 

the fact that several owners claim the same land property or parts of it, coming with valid ownership 

titles that are not accompanied by the land book extracts as the registration in the land book has not 

been achieved/finalized it. For safety purposes in relation to land ownership, and for concluding the 

sale-purchase documents or other juridical acts, every citizen should register the land in the Land Book. 

The law that regulates the cadastre and land registration was adopted only in the year 1996 (Law 

7/1996), at five years after the land ownership reform initiation, which generated boundary-related 

disputes between owners. 

- land-related disputes and conflicts generated by land market. Starting from forbidding/limitation 

of the right to sell agricultural land, continuing with the informational asymmetry and ending with the 

transaction costs, all these have also generated a series of land-related disputes. 

- evictions by land owners appear in the case when the buyer loses the full or partial land ownership 

right on the purchased land as a result of land claiming by a third person whose ownership right fully 

or partially excludes the buyer’s right on the purchased good. This situation appears in the case of 

buying a land area that is the object of an unsettled land-related conflict. 

- disputes over the payment for using/buying land most often appear in the case of land lease con-

tracts whose price is a portion of the harvest. The owners often complain about the lessee’s lack of 
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transparency, who is accused of declaring low yields per hectare – due to different natural disasters or 

weather conditions – in order to decrease the amount they have to offer as compensation to owners 

for using their land. These disputes represented one of the causes why the land lease contracts ceased 

and/or they have not been renewed. 

- disputes over the value of land most often appeared in the context of granting compensations for 

the land areas that were expropriated for public utility causes. 

- ilegal evictions by state officials acting without mandate on their own behalf represent one of the 

main category of land-related conflicts in Romania generated by the abusive actions of authority rep-

resentatives. The officials use for their own benefit the prerogatives with which they have been in-

vested to the detriment of the entitled persons. 

4.2 EU case-law 

Concerning European case law regarding Romania’s agriculture, there where some cases which are 

deemed to be mentioned.  

a. For example, in Case C-416/1510, Selena România SRL vs. Bucharest Regional Directorate General 

of Public Finance, Romania (DGRFP) the Court received a request for a preliminary ruling concerning 

the interpretation of Article 1(1) of Council Implementing Regulation (EU) No 21/2013 of 10 January 

2013 extending the definitive anti-dumping duty imposed by Regulation (EU) No 791/2011 on imports 

of certain open mesh fabrics of glass fibres originating in the People’s Republic of China to imports of 

certain open mesh fabrics of glass fibres consigned from Taiwan and Thailand, whether declared as 

originating in Taiwan and Thailand or not, adopted in response to an investigation under Article 13 of 

Council Regulation (EC) No 1225/2009 of 30 November 2009 on protection against dumped imports 

from countries not members of the European Community. 

 The referring court (the Bucharest Court of Appeal) decided to stay proceedings and to refer the 

following questions to the Court of Justice for a preliminary ruling: 

(a)  Is the Extending Regulation to be interpreted as meaning that it also applies to imports made by 

residents of the European Union from Taiwan before 17 January 2013, in other words in 2012, but 

after the adoption of the Original Regulation? 

(b)  Does the definitive anti-dumping duty provided for in Article 1 of the Extending Regulation also 

apply to imports made by residents of the European Union from Taiwan during the period before 

17 January 2013, and before the date of adoption of the Initiating Regulation and making such imports 

subject to registration, but after the adoption of the Original Regulation? 

The Court stated that the answer to the questions referred is that Article 1(1) of the Extending Reg-

ulation must be interpreted as meaning that the definitive anti-dumping duty imposed by that provision 

is not applicable retroactively to goods consigned from Taiwan and released for free circulation in the 

Union after the date of coming into force of the Original Regulation but before that of the Initiating 

                                                           
10 Request for a preliminary ruling under Article 267 TFEU from the Curtea de Apel Bucureşti (Bucharest Court of 
Appeal, Romania), made by decision of 20 April 2015, received at the Court on 29 July 2015. 
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Regulation. Nevertheless, the anti-dumping duty introduced by Article 1(1) of the Original Regulation 

applies to imports of such goods, if it is established that, despite being consigned from Taiwan and 

declared as originating in that country, those goods in fact originate in the People’s Republic of China11. 

b. In Case T-145/15, Romania vs. The European Commission, the discussion concerned, on the basis 

of Article 263 TFEU, the annulment in part of Commission Implementing Decision (EU) 2015/103 of 

16 January 2015 excluding from European Union financing certain expenditure incurred by the Mem-

ber States under the European Agricultural Guarantee Fund (EAGF) and under the European Agricul-

tural Fund for Rural Development (EAFRD). 

The contested decision closed a conformity clearance procedure, on the basis of Article 52 of Regu-

lation (EU) No 1306/2013 of the European Parliament and of the Council of 17 December 2013 on the 

financing, management and monitoring of the common agricultural policy, applicable rationae tempo-

ris at the time of adoption of that decision on 16 January 2015. 

In the context of the shared management of the European Agricultural Guarantee Fund (EAGF) and 

in the European Agricultural Fund for Rural Development (EAFRD), area aid, excluded from EU financ-

ing by the contested decision, had been paid to farmers by the Paying and Intervention Agency for 

Agriculture (APIA), namely the Romanian paying body responsible for the management and supervi-

sion of aid schemes. The contested decision was based on deficiencies in the supervision by the APIA 

of the conditions for admissibility of the aid, noted by the Commission in two inquiries into area aid 

carried out in Romania between 2 and 6 November 2009, as regards the 2009 claim year (inquiry 

AA/2009/20), and between 27 September and 1 October 2010, as regards the 2010 claim year (inquiry 

AA/2010/16), on the basis of Article 37 of Regulation No 1290/2005. 

In its written submissions, Romania has claimed a lack of reasoning for the Commission’s rejection 

of the individual assessment of the various deficiencies which it had carried out. In reply to a question 

from the Court, Romania confirmed, at the hearing, that it had first proposed, during the administra-

tive procedure, to carry out an individual assessment of the risks of loss to the EU budget caused by 

each of the various deficiencies found. It is solely because of the Commission’s failure to take into 

consideration the calculations provided by the Romanian authorities for the purposes of assessing the 

financial impact of most of the deficiencies that those authorities proposed, at the conciliation stage, 

to apply the method of calculation by extrapolation on the basis of the inspection statistics. Contrary 

to the Commission’s allegations made at the hearing, the lack of response from the Romanian author-

ities to the request for additional information on specific points, does not mean that Romania had 

abandoned the individual assessment proposed. 

At the hearing, the Commission accepted that it was possible, in theory, to have recourse to an indi-

vidual assessment of the financial impact of the various deficiencies found, while stating, without being 

contradicted on that point by Romania, that it had, during the bilateral meeting, rejected the individual 

assessment of the financial impact of each of the deficiencies proposed by the Romanian authorities. 

The Tribunal stated that the second plea in law is well founded, in respect of the 2009 and 2010 claim 

years, as regards the rejection, in the contested decision, of the individual assessment, proposed by 

                                                           
11 Point 39, Case C-416/15. 
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the Romanian authorities, of the financial impact of the deficiencies. In any event, that plea is also well 

founded, in respect of the entire 2009 claim year, as regards the Commission’s refusal to apply the 

method of calculation by extrapolation. Similarly, the second plea in law must be upheld as regards 

the choice of a flat rate of 10 % in respect of the 2009 claim year and a rate of 5 % in respect of the 

2010 claim year. 

In consequence, with regard to the 2009 claim year, the contested decision must be annulled in its 

entirety, in so far as it concerns Romania, because of a failure to state adequate reasons, without it 

being necessary to examine the first and third pleas in law in connection with that claim year. 

As regards the 2010 claim year, the contested decision must also be annulled because of a failure to 

state adequate reasons, in so far as it imposes a flat-rate correction without having provided adequate 

reasoning for the rejection of the method of calculation based on an individual assessment of the de-

ficiencies found, proposed by the Romanian authorities. 

5. Teaching Agricultural law 

Teaching agricultural law in Romania is presently quasi-inexistent! During the communist regime, in 

universities was introduced a mandatory cours in agricultural cooperatives law, due to the intense 

collectivisation in agriculture, which was concluded in Romania between 1949-1962, in a similar way 

as in the USSR. 

Presently, I believe the Ecological University of Bucharest is the ONLY university in the country which 

has an optional course in Agricultural law and a mandatory one in Environmental law. Other universi-

ties also teach Environmental law, but as an optional course. 
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Abstract 

Last year the issue of ownership of foreigners on agricultural land finally came to the attention of the 
public opinion in Serbia. This was due to the expiration of a four-year deadline for opening the market 
of agricultural land for EU nationals last year. Due to the strong resistance of the public opinion, Serbia 
amended the Law on Agricultural Land in September 2017, inspired by legal solutions of Hungarian law 
and laws of some other Central European countries. Instead of fully opening the market of agricultural 
land for EU nationals (as it was stipulated in the Stabilization and Association Agreement), Serbia in 
fact discriminates them by the Amendments of the Law on Agricultural Land. The aim of the paper is to 
present to Hungarian and European lawyers how Serbia regulated the ownership of agricultural land 
for EU nationals, as well as the process of harmonization of these norms with the legal system of Serbia 
and the European Union. The basic hypothesis of the paper is that the Amendments to the Law on 
Agricultural Land from 2017 are contrary not only to international law and the acquis communautaire, 
but also to the provisions of the Serbian Constitution. 
 
In den letzten Jahren hat die öffentliche Meinung in Serbien endlich die Frage des ausländischen Eigen-
tums von landwirtschaftlichen Flächen zur Kenntnis genommen. Dies ist im Wesentlichen auf das Aus-
laufen der vierjährigen Frist zurückzuführen, in der sich Serbien verpflichtet hat, EU-Bürgern die Mög-
lichkeit des Landerwerbs zu eröffnen. Wegen des starken Widerstandes der öffentlichen Meinung hat 
Serbien im September 2017 das Gesetz über landwirtschaftliche Flächen verändert, inspiriert von den 
rechtlichen Lösungen in Ungarn und anderer mitteleuropäischen Ländern. Anstatt den Markt für land-
wirtschaftliche Flächen für EU-Bürger (wie im Stabilisierungs- und Assoziierungsabkommen festlegt) 
vollständig zu öffnen, diskriminiert Serbien diese tatsächlich durch die Änderungen des Gesetzes über 
landwirtschaftliche Flächen. Ziel des Beitrags ist es, der ungarischen und europäischen wissenschaftli-
chen Öffentlichkeit zu zeigen, wie Serbien das Eigentum von landwirtschaftlichen Flächen für EU-Bürger 
reguliert und den Prozess der Angleichung dieser Normen an das Rechtssystem Serbiens und der Euro-
päischen Union betreibt. Die grundlegende Hypothese des Beitrags ist, dass die Änderungen des Agrar-
landgesetzes aus dem Jahr 2017 nicht nur gegen das Völkerrecht und den gemeinschaftlichen Besitz-
stand verstoßen, sondern auch gegen die Bestimmungen der serbischen Verfassung. 

                                                           
1 This paper is part of the projects Biomedicine, Environmental Protection and Law (No. 179079) and Develop-
ment of the methods, sensors and systems for monitoring quality of water, air and soil (No. III43008). Project has 
been carried out with the financial support of the Ministry of Science and Education of the Republic of Serbia, to 
which authors are very grateful. 



64 CEDR-JRL 2019/1 
 
 
 
 

  
 

1. Introduction 

Although Serbia, after political changes in 2000, has chosen the path of European integration, the 

process of reaching the criteria prescribed by the European Union for new members runs quite slowly. 

The Stabilization and Association Agreement2 (SAA) was signed in 2008, and entered into force in 2013. 

In the earlier version of the Law on Agricultural Land,3 foreigners were banned from acquiring property 

on agricultural land in Serbia. By the SAA Serbia was obliged to allow EU citizens to acquire property 

on agricultural land under the same conditions as domestic citizens by September 1, 2017. Due to the 

great resistance of the domestic general and scientific public opinion, Serbia adopted Amendments to 

LAL in August 2017 in order to allegedly fulfil its obligation under the SAA. 

The aim of the paper is to demonstrate the way Serbia regulated ownership of agricultural land for 

domestic and foreign citizens, as well as the harmonization of these norms with the legal systems of 

Serbia and the European Union. The basic hypothesis of the paper is that the Amendments of LAL from 

2017 are contrary to international law, the acquis communautaire, but also the Constitution of the 

Republic of Serbia4 itself. 

2. General legal regime of agricultural land 

Civil law legal relations in Serbia are predominantly determined by the laws inherited from the so-

cialist period, thoroughly adjusted to the new economic environment at the beginning of the transition 

in the 1990s. Serbia stepped into the 21st century as one of the rare European countries not having a 

civil code, since the subject-matter of civil law remained scattered in a number of separate laws mostly 

inherited from the time of socialism adapted to the new environment.5 

According to the new Serbian Constitution from 2006, utilisation and management of agricultural 

land in private property shall be permitted. However, the law may restrict the models of utilisation and 

management, i.e. stipulate terms of utilisation and management in order to eliminate the danger of 

causing damage to environment or prevent violation of rights and legally based interests of other per-

sons.6 

                                                           
2 Stabilisation and Association Agreement between the European Communities and their Member States of the 
One Part, and the Republic of Serbia, of the Other Part – SAA. https://ec.europa.eu/neighbourhood-enlarge-
ment/sites/near/files/pdf/serbia/key_document/saa_en.pdf.  
3 Law on Agricultural Land - LAL (Serb: Zakon o poljoprivrednom zemljištu), The Official Gazette of the Republic 
of Serbia, No. 62/2006, 65/2008,41/2009. 
4  The Constitution of the Republic of Serbia. The Official Gazette RS No. 98/2006. Eng. version: 
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/74694/119555/F838981147/SRB74694%20Eng.pdf (down-
loaded on 23rd September, 2018). 
5 The draft of the future Serbian Civil Code was presented to the public in 2015, but this draft is merely a 
preliminary one yet, being far from a state in which it could be adopted as a civil code. 
6 The Constitution of the Republic of Serbia, Art. 88 (Land). 

https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/serbia/key_document/saa_en.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/serbia/key_document/saa_en.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/74694/119555/F838981147/SRB74694%20Eng.pdf
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The Law on Basis of Ownership and Proprietary Relations7 does not restrict natural or legal persons 

to acquire property on agricultural land.8 The only restriction exists in the Law on Real Estate Transfer,9 

which provides pre-emptive right for the owner of the neighbouring agricultural land.10 There is no 

restrictions or special conditions for renting/leasing of agricultural land in the relevant regulations. 

The Law on Agricultural Land defines agricultural land as land used for agricultural production and 

land that can be adjusted for agricultural production purposes.11 The Law stipulates that agricultural 

land can be used only for agricultural production.12 It is also prescribed that the owner of the agricul-

tural land is obliged to process arable agricultural land regularly, apply the prescribed measures and 

act with due diligence and according to the rules of the code of good agricultural practice.13 Arable 

agricultural land that has not been cultivated in the previous vegetation period may be rented/leased 

by the Ministry of Agriculture to a third party natural or legal person for a period of up to three years, 

with the payment of rent to the owner of the land, after deducting the costs of the cultivation.14 

3. The right of foreigners to acquire property on real estates15 

One of the most important tasks for the state is to set up an appropriate legal framework in which 

companies and individuals will be able and willing to enter freely into economic relations.16 Pursuant 

to international treaties, foreign nationals in the Republic of Serbia shall have all rights guaranteed by 

the Constitution and law with the exception of rights to which only the citizens of the Republic of Serbia 

are entitled under the Constitution and law.17 Concerning the acquisition of property rights on real 

estates, the Constitution prescribes that foreign natural persons and legal entities may obtain real es-

tate property, in accordance with the domestic statutes or international contract."18 

The Law on Basis of Ownership and Proprietary Relations prescribes a specific regime for acquiring 

property for foreign natural and legal persons. In this regard, Serbia is no exception when considering 

                                                           
7 The Law on Basis of Ownership and Proprietary Relations (Serb: Zakon o osnovama svojinskopravnih odnosa), 
The Official Gazette SFRY, No. 6/80, 36/90; The Official Gazette FRY No. 29/96; The Official Gazette RS No. 115/05. 
Eng. version: https://www.osce.org/serbia/34272?download=true (downloaded on 23rd September, 2018). 
8 The Law on Basis of Ownership and Proprietary Relations, Art. 9, sec. 1. 
9 The Law on Real Estate Transfer (Zakon o prometu nepokretnosti), The Official Gazette of the Republic of Serbia, 
No. 93/2014/ 121/2014, 6/2015. 
10 The Law on Real Estate Transfer, Art. 6-10. 
11 LAL, Art. 1.   
12 LAL, Art. 15.  
13 LAL, Art. 59. sec. 1. 
14 LAL, Art. 59. sec. 2. 
15 Luka Baturan, Ekonomska analiza pravnog režima za prenos prava svojine na nepokretnostima u Republici Srbiji 
(Eng: Economic Analysis of Legal Regimes Governing Real Estate Property Transfer in the Republic of Serbia). 
Faculty of Law Belgrade, 2016, 173-218. Available at: https://uvidok.rcub.bg.ac.rs/bitstream/han-
dle/123456789/1720/Doktorat.pdf?sequence=1&isAllowed=y. (downloaded on 23rd September, 2018). 
16 Joseph E. Stiglic, Economics of the Public Sector (Serb.: Ekonomija javnog sektora). Economic Faculty Belgrade, 
Belgrade, 2003, 27; Luka Baturan, Economic analysis of the Ban on Foreigners Acquiring Property Rights on Agri-
cultural Land in Serbia. Economics of Agriculture, vol. LVIII, No. 4, Belgrade, 2013, 479-491; Luka Baturan, 
Kreiranje pravnog okvira radi efikasnog korišćenja poljoprivrednog zemljišta. Zbornik sažetaka – Book of 
Abstracts „Teorijski i praktični problemi stvaranja i primene prava (EU i Srbija), Faculty of Law Novi Sad, 2016, 
199-201. 
17 The Constitution of the Republic of Serbia, Art. 17 (Status of foreign nationals) 
18 The Constitution of the Republic of Serbia, Art. 85 (Proprietary rights of foreigners), sec. 1. 

https://www.osce.org/serbia/34272?download=true
https://uvidok.rcub.bg.ac.rs/bitstream/handle/123456789/1720/Doktorat.pdf?sequence=1&isAllowed=y
https://uvidok.rcub.bg.ac.rs/bitstream/handle/123456789/1720/Doktorat.pdf?sequence=1&isAllowed=y
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the comparative practice of modern states. A foreign natural person and legal entity conducting activ-

ities in the Republic of Serbia may, under terms of reciprocity, acquire ownership rights on such real 

estates on the territory of the Republic of Serbia, provided the real estate is necessary for conducting 

of such activity.19 The principle of reciprocity implies that a foreigner in the territory of Serbia will be 

treated as the Serbian citizens are treated in the country the nationality the foreigner has. The fulfil-

ment of this condition has to be proven in each case.20 A court or other competent body, in deciding 

whether reciprocity exists, may request clarification from a state body competent in judicial matters.21 

The Law does not mention either agricultural or any other activity as an exception. 

A foreign natural person not conducting activities in the Republic of Serbia may, under terms of rec-

iprocity, acquire ownership rights over residential flat, under the same conditions under which citizen 

of the Republic of Serbia do.22 

The third option in the Law on Basis of Ownership and Proprietary Relations deals with the subjects 

of international public law. Any foreign state, with prior approval of the state justice authority, may 

purchase buildings and apartments for the official needs of their diplomatic and consular representa-

tives, as may organisations and specialised agencies of the UN, and construction land plots for the 

purpose of construction of such buildings.23 

It could be prescribed by law that a foreign natural person and legal entity may not acquire owner-

ship rights over real estates located in certain areas of the Serbian territory.24 Most often, such re-

strictions are justified by national security, or national-ethnic and economic considerations. 

Therefore, it can be concluded that in the Serbian legal system property rights on real estate are 

relatively reserved for domestic citizens, while foreigners can acquire it under certain conditions. How-

ever, a somewhat special regime applies to agricultural land. 

4. Foreigners and agricultural land in Serbia until  

September 1, 2017 

According to SAA, subsidiaries of EU companies had, since the entry into force of SAA in 2013 the 

right to acquire and enjoy ownership rights over real estate under the same conditions as Serbian 

companies do. Four years after the entry into force of this Agreement, the Stabilisation and Association 

Council shall examine the possibility of extending the rights to branches of the Community companies 

as well.25  

                                                           
19 The Law on Basis of Ownership and Proprietary Relations, Art. 82а, sec. 1. 
20 A contract on acquisition of ownership rights of real estatea pursuant to Art. 82a of the Law on Basis of Own-
ership and Proprietary Relations may be certified if the stipulated prerequisites in that Art. for acquiring owner-
ship rights have been met. The Law on Basis of Ownership and Proprietary Relations, Art. 82v, sec. 1. 
21 The Law on Basis of Ownership and Proprietary Relations, Art. 82v, sec. 2. 
22 The Law on Basis of Ownership and Proprietary Relations, Art. 82а, sec. 2. 
23 The Law on Basis of Ownership and Proprietary Relations, Art. 83. 
24 The Law on Basis of Ownership and Proprietary Relations, Art. 82а, sec.3. 
25 SAA, Article 53. sec 5, subsections b) and c).   
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As from the entry into force of the SAA, Serbia should authorise, by making full and expedient use of 

its existing procedures, the acquisition of real estate in Serbia by EU nationals. Within four years from 

the entry into force of the SAA (September 1, 2017), Serbia should progressively adjust its legislation 

concerning the acquisition of real estate in its territory by EU nationals to ensure their same treatment 

as compared to its own nationals.26 

As we have shown, the Law on Basis of Ownership and Proprietary Relations does not prescribe spe-

cial rules for acquiring of agricultural land by foreign citizens. But in LAL, it had been strictly underlined 

that the owner of agricultural land cannot be a foreign natural or legal person.27 

5. Non-compliance of the LAL Amendments (2017) with the 

SAA28 

The signing of the SAA at the time evoked almost no reaction of the scientific public opinion in Serbia 

when it comes to the part concerning the rights of foreigners on agricultural land.29 The attention of 

the scientific public was rising sharply as the deadline for adapting the Serbian Law on Agricultural Law 

to the provisions of the SAA was approaching.30 The Amendments to the LAL were adopted at the 

session of the National Assembly on 28th August, and they entered into force on 1st September, 

2017.31 

                                                           
26 SAA, Article 63, Paragraph 3. For the Accession Treaties with the new member states or other candidates, see: 
János E. Szilágyi: The Accession Treaties of the New Member States and the national legislations, particularly the 
Hungarian law, concerning the ownership of agricultural land, Journal of Agricultural and Environmental Law, 
2010, No. 9, 48-60; Luka Baturan: Prenos prava svojine na poljoprivrednom i šumskom zemljištu na strana lica u 
Srbiji i drugim zemljama regiona (Eng: The Ban on Foreigners Acquiring Property Rights on Agricultural аnd Forest 
Land in Serbia and Other Region Countries). Collected Papers of Faculty of Law Novi Sad, Vol. 47, No. 2, Novi Sad, 
2013, 515-531. 
27 LAL, Art. 1, sec. 3 (now sec. 4).  
28 Luka O. Baturan: Pravo stranih lica da stiču svojinu na poljoprivrednom zemljištu u Srbiji nakon zakonskih 
novela iz 2017. godine (Eng: Right of Foreigners to Acquire Property on Agricultural Land in Serbia after Law on 
Agrcultural Land Amendments from 2017). Zbornik radova – Collected papers, Faculty of Law Novi Sad, Vol. 47, 
No. 2, Novi Sad, 2017, 1153-1175. 
29 One of the first papers on this subject: Luka Baturan, Economic analysis of the Ban on Foreigners Acquiring 
Property Rights on Agricultural Land in Serbia. Economics of Agriculture, vol. LVIII, No. 4, Belgrade, 2013, 479-
491. It can be said that most of the scientific papers at that time in Serbia were published by Hungarian authors. 
See: János E. Szilágyi, Acquisition of the Ownership of Agricultural Lands in Hungary, Taking the EU’s and other 
Countries’ Law into Consideration. Zbornik radova – Collected papers, Faculty of Law Novi Sad, Vol. 50, No. 4, 
Novi Sad, 2016, 1437-1451; Csilla Csák & Zoltán Nagy, Regulation of Obligation of Use Regarding the Agricultural 
Land in Hungary, Zbornik radova – Collected papers, Faculty of Law Novi Sad, Vol. XLV, No. 2, Novi Sad, 2011, 
541-550; Sándor Somogyi, Zemljišna politika Mađarske u sklopu prijema u Evropsku uniju (Eng: Hungarian Land 
Policy in Reference to European Union Accession), Zbornik radova Instituta za ratarstvo i povrtarstvo, No. 40, 
Institute of Field and Vegetable Crops, Novi Sad, 2004, 23-34. 
30 In 2017 two papers were published dealing exclusively with this problem: Ekonomske, socijalne i razvojne 
posledice prodaje poljoprivrednog zemljišta u Srbiji. Institute of economic sciences, Belgrade, 2017 & Zbornik 
radova – Collected Papers, Faculty of Law Novi Sad, Vol. 47, No. 2/II, Novi Sad, 2017. 
31 Zakon o izmeni i dopuni Zakona o poljoprivrednom zemljištu - LAL Amendments (2017), Official Gazette of the 

Republic of Serbia, No. 80/2017. 
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The LAL was changed allegedly in order to fulfil the obligation that Serbia accepted in the SAA. Ac-

cording to (the new wording) paragraph 4 of Article 1, "the owner of agricultural land cannot be a 

foreign natural or legal person, unless otherwise prescribed by this Law in accordance with the SAA". 

Therefore, EU nationals are generally deprived from the possibility of obtaining ownership over ag-

ricultural land. However, by introducing a new Article 72đ of the LAL, under title „Conditions for the 

Sale of Agricultural Land in Private Property“, they may obtain ownership over agricultural land, pro-

vided certain special conditions are met that are not applicable to Serbian nationals. Agricultural land 

of size up to 2 hectares can be acquired by EU nationals if they have permanent residence in the local 

municipality where the land is located for at least ten years; if they cultivate the agricultural land, which 

is the subject of a legal transaction, for a fee or free of charge for at least three years continuously; if 

they are registered as agricultural producers and have active status as the holder of a registered family 

farm for at least ten years; and if they own machinery and equipment needed for agricultural produc-

tion. In case of sale of agricultural land to EU nationals, the Republic of Serbia has a pre-emptive right. 

These conditions, which must be fulfilled cumulatively, essentially represent barriers to EU nationals 

to enter the market of agricultural land in Serbia. Since Article 72đ of LAL is applicable only to EU 

nationals, it represents their fundamental discrimination in comparison to Serbian nationals, directly 

violating the provisions of the SAA. On the other hand, this norm infringes the economic interests of 

domestic sellers of agricultural law as well, because a domestic citizen – owner of agricultural land – 

cannot sell his land freely to an EU nationals (presumably at a higher price).32 

According to Article 194 of the Constitution of the Republic of Serbia, ratified international treaties 

and generally accepted rules of international law shall be part of the legal system of the Republic of 

Serbia. Laws and other general acts enacted by the Republic of Serbia may not be contrary to ratified 

international treaties and generally accepted rules of the International Law.33 Generally accepted rules 

of international law and ratified international treaties are integral part of the legal system in the Re-

public of Serbia, hence they are applied directly.34 

If the controversial Amendments of the LAL had not been adopted, the rules of the LAL excluding 

foreigners’ right to acquire property on agricultural land would not had been applicable to EU nationals 

from 1st September, 2017, because it would had been derogated by the SAA as an international agree-

ment, having stronger legal force than national laws. However, the Amendments of the LAL could not 

eliminate the right of EU nationals to buy agricultural land in Serbia, nor the right of Serbian citizens to 

sell them their land. In accordance with the Constitution, the provisions of the SAA, as an international 

agreement, should be superior to the rules of domestic laws and regulation.35 

                                                           
32 L. Baturan, 2017, op.cit., 1161. 
33 Constitution of the Republic of Serbia, Art. 194 (hierarchy of domestic and international general legal act). 
34 Constitution of the Republic of Serbia, Art. 16 (International relations), sec. 2. 
35 L. Baturan, 2017, op. cit., 1162. 
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6. Non-Compliance of the LAL with the Serbian Constitution 

According to the Serbian Constitution, the foreign policy of the Republic of Serbia shall be based on 

generally accepted principles and rules of international law.36 One of the basic principles of interna-

tional law is the principle of pacta sund servanda. According to the Vienna Convention on the Law of 

Treaties, every treaty in force is binding upon the parties and must be performed in good faith.37 By 

adopting Amendments to LAL, which contradict to SAA, Serbia violated this principle of international 

law directly. Moreover, it violated indirectly Art. 16 of the Serbian Constitution as well. 

7. Incompatibility of the Amendments of the LAL with other 

Serbian laws 

The restrictive provisions of the Amendments of the LAL have not prevented foreigners to (indirectly) 

acquire large areas of arable land, and therefore to circumvent the restrictions.38 According to the Law 

on Foreign Trade, legal persons (or their branches) having their registered office or being registered in 

Serbia are considered as domestic legal entities.39 Therefore, foreign citizens intending to obtain own-

ership over agricultural land, in the first step usually establish a legal person in Serbia, and then through 

such legal person (usually a limited liability company), being domestic legal entity, may acquire own-

ership over agricultural land without any restrictions. As a matter of course, such ownership right will 

be registered in the Land Registry with the domestic legal person as the owner.40 This way, foreigners 

have already (indirectly) acquired large areas of high quality agricultural land, primarily in Vojvodina 

Province. At the time of writing of this paper, a company from the United Arab Emirates is in the pro-

cess of privatization of the PKB company (Belgrade Agricultural Conglomerate), which owns almost 

17,000 hectares of high-quality agricultural land near Belgrade.41 

8. Incompatibility of the provisions of the Amendments of the 

LAL with the concept of a Single European Market 

The cornerstone of the European Union's economic system is the European Single Market, the de-

velopment of which the European institutions have been working on for decades. The function of the 

Single European Market is to enable an efficient allocation of resources within the borders of the EU. 

                                                           
36 Constitution of the Republic of Serbia, Art. 16 (International relations), sec. 1. 
37 Vienna Convention on the Law of Treaties, Art. 26 (Pacta sunt servanda). 
38 The same problem exists in Hungary whose legal system also impedes the functioning of the agricultural land 
market. See: Csilla Csák, Bianka Enikő Kocsis & Anikó Raisz, Vectors and indicators of agricultural policy and law 
from the point of view of the agricultural land structure. Journal of Agricultural and Environmental Law, Nо.19, 
CEDR Hungarian Association of Agricultural Law, 2015, 32-43. 
39 Foreign Trade Law, Official Gazette of the Republic of Serbia, No. 36/09, 36/11, 88/11 and 89/15. 
40 Maja Stanivuković, Svojina i druga stvarna prava stranaca na nepokretnostima u Jugoslaviji (Eng: Ownership 
and other proprietary rights of foreigners over real estate in Yugoslavia). Zbornik radova – Collected papers, Fac-
ulty of Law Novi Sad, Vol. 30, No. 1-3, 1996, 226-227. 
41 Luka Baturan, Liberalizacija prava stranaca da stiču svojinu na poljoprivrednom zemljištu u kontekstu SSP-a i 
privatizacije PKB-a (Eng: Liberalization of the Right of Foreigners to Acquire Ownership of Agricultural Land in the 
Context of the SAA and the Privatization of the PKB Company). Ekonomske, socijalne i razvojne posledice prodaje 
poljoprivrednog zemljišta u Srbiji. Institute of economic sciences, Belgrade, 2017, 158-170. 
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According to the Treaty on the Functioning of the European Union, the European Parliament, the 

Council and the Commission have the necessary competencies in order to achieve freedom of move-

ment for workers, capital, goods and services in the territory of the Union. This includes, inter alia, the 

rights of nationals of one Member State to acquire and use land and buildings situated in the territory 

of another Member State.42 If different political and diplomatic instruments do not endorse individual 

Member State to abolish specific barrier to trade, the Commission addresses the European Court. The 

European Court has so far been consistent in the view that Member States cannot disrupt the exchange 

by non-tariff barriers, as evidenced by the rich case law of the Court.43 

In some EU member states, mostly CEE countries, there was a strong resistance to the opening of 

the agricultural land market for foreigners, and therefore Serbia is not a unique  exception. Teser at-

tributes the reasons for this resistance primarily to the communist legacy. "Communists’ manipulation 

of national symbolism to legitimate nationalizing land and property also led to post-communism scep-

ticism over whether foreign ownership could indeed be in states’ national interest. It is just one of many 

epiphenomenona resulting from a 50-year de facto loss of sovereignty, a period that left governments 

and citizens a bit sensitive over foreigners’ ability to control any portion of state territory.ʺ44 

EU bodies have spent a lot of effort to persuade some Member States from Central and Eastern 

Europe to open up their agricultural land market.45 The European Commission has formally requested 

Bulgaria, Hungary, Latvia, Lithuania and Slovakia to amend legislation on the acquisition of agricultural 

land on the grounds that it violates the free movement of capital and freedom of establishment.46 

                                                           
42 The Treaty on the Functioning of the European Union, Art. 50, sec. 2, subsec. е. 
43 Richard Baldwin & Charles Wyplosz, The Economics of European Integration. Datastatus, Belgrade, 2010, 48-

55; Miroslav Prokopijević, Evropska unija – Uvod. Službeni glasnik, Belgrade, 2009, 243-254. 
44 Lynn N. Tesser, East-Central Europe’s new security concern: foreign land ownership. Communist and Post-

Communist Studies, Vol. 37, 2004, 213–239. 
45 Review of the transitional measures for the acquisition of agricultural real estate set out in the 2003 Accession 

Treaty. Brussels, 16.7.2008., COM(2008) 461 final. http://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=CELEX%3A52008DC0461 (downloaded on 23rd September, 2018); Johan Swinnen Johan F.M. 
& Lisbet Vranken, Review of the Transitional Restrictions Maintained by New Member States on the Acquisition 
of Agricultural Real Estate (Final Report). Centre for European Policy Studies & Centre for Institutions and Eco-
nomic Performance, University of Leuven, Brussels; Mihály Kurucz, Critical analyses of arable land regulation in 
Hungary. Journal of Agricultural and Environmental Law, Nо.3, CEDR Hungarian Association of Agricultural Law, 
2007, 17-47; J. E. Szilágyi, 2010, op.cit., 48-60; István Olajos & Szabolcs Szilágyi: The most important changes in 
the field of agricultural law in Hungary between 2011 and 2013. Journal of Agricultural and Environmental Law, 
Nо.15, CEDR Hungarian Association of Agricultural Law, 2013, 93-110; Bianka Enikő Kocsis, The new Hungarian 
land transfer regulation from the aspect of examination of the European Union. Journal of Agricultural and Envi-
ronmental Law, Nо.16, CEDR Hungarian Association of Agricultural Law, 2014, 95-110; C. Csák, B.E. Kocsis & A. 
Raisz, 2015, оp.cit., 32-43; Krisztina Bányai, Theoretical and practical issues of restraints of land acquisition in 
Hungary. Journal of Agricultural and Environmental Law, Nо.20, CEDR Hungarian Association of Agricultural Law, 
2016, 5-15; J. E. Szilágyi, 2016, op.cit, 1437-1451; C. Csák & Z. Nagy, 2011, op.cit., 541-550; S. Somogyi, 2004, 
op.cit., 23-34. 
46 European Commission – Press Release. Financial services: Commission requests Bulgaria, Hungary, Latvia, Lith-
uania and Slovakia to comply with EU rules on the acquisition of agricultural land. Brussels, May 26, 2016, 

IP/16/1827, Web-site: http://europa.eu/rapid/press-release_IP-16-1827_en.htm (downloaded on 23rd Septem-

ber, 2018).  

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52008DC0461
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52008DC0461
http://europa.eu/rapid/press-release_IP-16-1827_en.htm
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After that, Commission initiated a procedure against Hungary at the Court of Justice of the EU for 

failing to comply with EU rules on the rights of cross-border investors in agricultural land.47 

It is evident that the Serbian authorities are only trying to prolong the fulfilment of the obligation 

and the opening of the market of agricultural land to EU nationals by passing the Amendments of LAL 

in 2017. Both Serbia and Hungary will sooner or later have to equalize the rights of EU nationals with 

the rights of domestic citizens when it comes to acquiring property rights on real estate, including 

agricultural land.48 

9. Conclusion 

The analysis confirmed the initial hypothesis: Amendments of LAL from 2017 are contrary to the 

Serbian Constitution, the international obligations Serbia agreed to (primarily the ones under the SAA), 

but also to the acquis communautaire. 

We think that the underlying problem lies in the deep misunderstanding of the benefits arising from 

free exchange of ownership over goods. By accepting the four economic freedoms on which the Single 

European Market and the economic system of the EU are based, conditions are created to exploit the 

common potential for achieving economic growth and development. It is unfortunate that in the for-

mer socialist countries of Central, Eastern and Southern Europe, there is not enough internal strength 

to unreservedly accept all institutions of market economy, so they have to be enforced under the pres-

sure of the Brussels administration. 

Serbia is not in the focus of Brussel’s administration yet, because there are other more important 

and pending internal issues that the EU needs to solve concerning the matter of obtaining ownership 

on agricultural land by foreigners. In the meantime, the dispute between the EU institutions and the 

Hungarian government about the restrictions concerning the sale or lease of agricultural land is likely 

to will be resolved. It can be expected that after Hungary, Serbia will also has harmonize its legislation 

with the regulations in force in the Union. 

                                                           
47 European Commission – Press Release. Free mouvement of capital: Commission refers Hungary to the Court 
of Justice of the EU for failing to comply with EU rules on the rights of cross-border investors in agricultural land. 
Brussels, June 16, 2016, IP/16/2102. Web-site: http://europa.eu/rapid/press-release_IP-16-2102_en.htm 
(downloaded on 23rd September, 2018). 
48 L. Baturan, 2017, op.cit.,  

http://europa.eu/rapid/press-release_IP-16-2102_en.htm
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Abstract 

V období po roku 1989 bolo prijatých viacero zákonov, ktorých cieľom bolo riešiť právne vzťahy k poľno-
hospodárskym pozemkom, pričom jedným z nich bol aj zákon č.330/1990 Zb. o pozemkových úpravách, 
usporiadaní pozemkového vlastníctva, pozemkových úradoch, pozemkovom fonde a o pozemkových 
spoločenstvách v znení neskorších predpisov, ktorý zaviedol právny inštitút bezplatného náhradného 
užívania poľnohospodárskych pozemkov. Cieľom príspevku je analýza tohto právneho inštitútu, jeho 
vývoj a súčasná právna úprava podnájomnej zmluvy v zmysle §12a zákona č. 504/2003 Z.z. o nájme 
poľnohospodárskych pozemkov, poľnohospodárskeho podniku a lesných pozemkov a o zmene 
niektorých zákonov v znení neskorších predpisov. Dôsledkom zavedenia zjednodušených postupov po-
zemkových úprav sa na jednej strane vyriešila otázka neprístupnosti pozemkov, na druhej strane sa 
ešte v súčasnosti vyskytujú mnohé nezrovnalosti, ktoré môžu viesť ku komplikáciám pri podnikaní na 
poľnohospodárskej pôde. 
 
In the period after the year 1989, several legal acts were adopted, which aimed to address the legal 
relationship to the agricultural land. One of those was also Act No. 330/1990 Coll. on land consolida-
tion, land ownership, land offices, Land Fund and land communities, as amended, which established 
the legal institution of an unpaid subsidiary use of agricultural land. The aim of this paper is to analyse 
this legal institute, its development and current legislation of the sublease contract in accordance with 
Section 12a of the Act No. 504/2003 Coll. on lease of agricultural land, agricultural holding and forest 
lands and amending certain acts as amended. By introducing the simplified procedures for land consol-
idation the inaccessibility of land was tackled on the one hand, on the other hand, however, even today, 
there are many irregularities that can lead to complications in entrepreneurship on agricultural land. 

1. Introduction 

Several legal provisions govern the legislation on the ownership and use of agricultural land. Act No. 

330/1991 Coll. on land consolidation, arrangement of land ownership, land offices, Land Fund and land 

communities, as amended is one of them. As a result of the collectivisation in agriculture and the as-

sociated new land arrangement, the original land borders and original access roads were abolished. 

The purpose of the Act is to implement land consolidation aiming at the rational spatial arrangement 

of land ownership in a given area and other real estate and forestry assets associated with it carried 

out in the public interest in accordance with the requirements and conditions of environmental pro-

tection and the creation of a territorial system of ecological stability, agricultural landscapes and the 

operational-economic aspects of modern agriculture and forestry, and support for rural development. 

At the same time, the Act allowed the implementation of simplified and accelerated land consolidation 

procedures. By the amendment to the Act No. 571/2007 Coll. this legal institute has been abolished, 

while adjusting the transition period, as well as the procedure for dealing with already existing rela-

tions to land previously allocated to unpaid subsidiary use. The solution for the use of the land in case 
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of non-conclusion of the lease relationship will be governed by mutual agreement between the owner 

and the user in accordance with Section 12a of Act No. 504/2003 Coll. on the lease of agricultural land, 

agricultural land and forestland and on the amendment of certain laws as amended. 

2. Material and Method 

The aim of the paper is to evaluate the legal institute of the sublease contracts according to the 

Section 12a of Act No. 504/2003 Coll. on lease of agricultural land, farmland and forest land, and on 

the amendment of some laws as amended, as a tool for the temporary solution for the problems aris-

ing from the fragmentation of land ownership. The paper is based on the research results funded by 

the Scientific Agency of the Ministry of Education, Science and Sport of the Slovak Republic (VEGA) no. 

1/0220/18 "Protection of the Conservation of Area of Agricultural Land in the Slovak Conditions". 

3. Results 

After 1989, the ownership of agricultural land was gradually renewed in Slovakia. During the socialist 

era, the farmland of the owners was merged into the joint use of unified agricultural cooperatives. 

Therefore, the return of the usage of these plots to the original owners would, in many cases, not be 

possible or rational, taking into account the significant fragmentation of land ownership. In order to 

secure the rational use of agricultural land, the Act No. 330/1990 Coll. on land consolidation, arrange-

ment of land ownership, land offices, Land Fund and land associations, as amended (hereinafter re-

ferred to as "Act No. 330/1991 Coll.") was adopted, establishing a procedure for arranging land own-

ership through the land consolidation. According to the Section 1 of the Act, the purpose of the land 

consolidation is the rational territorial arrangement of land ownership in a given area and other im-

movable agricultural and forestry property associated with it carried out in the public interest in ac-

cordance with the requirements and conditions of environmental protection and the creation of a ter-

ritorial system of ecological stability, and operational-economic aspects of modern agriculture and for-

estry and support for rural development. 

As the Act assumed that the process of land consolidation would be a technical and time-consuming 

process, the Act in the Section 15 introduced the possibility of an accelerated arrangement of owner-

ship and use relations. Applicants of the above-mentioned procedure were explicitly designated per-

sons: 

authorized persons - owners to whom there have been issued land according to the Section 4 of Act 

No. 229/1991 Coll. on the modification of ownership relations to land or another, as amended; 

obliged persons - persons defined in Section 22 par. 1 and 2 of Act No. 229/1991 Coll., mostly former 

unified agricultural cooperatives. 

On the basis of the applicants‘ proposal and within the scope of the lawful authority, the Land Office 

was authorized to approve, in a simplified procedure, the unpaid allocation of the subsidiary land of 

the applicants and their management. 

The accelerated arrangement of ownership and use relations has subsequently resulted in a simpli-

fied distribution plan along with the plan of measures needed to enable the management of the new 
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land parcels. In case of co-ownership shares, these were calculated for each owner and the corre-

sponding amount was determined for the owner in several units. If for economic reasons, it was not 

possible to allocate to the owner the land owned by him, other land was allocated to unpaid subsidiary 

use. 

The decision of the Land Office to carry out an accelerated arrangement of ownership and land use 

relations (hereinafter referred to as "unpaid subsidiary use") was the result of the simplified and ac-

celerated procedure. An integral part of the decision was also a simplified distribution plan, which 

determined the location of the land in temporary use in the cadastral map and also a plan of measures 

needed for enabling management in the new (temporary) arrangement of land. At the same time, the 

Act allowed to plant permanent crops and establish temporary buildings on the land in unpaid subsid-

iary use. 

These provisions should represent a temporary form of land ownership arrangement, so that the 

rationality of their management is preserved until the time of land consolidation. 

Since during the years, the conversion and transfer of the land ownership of the authorized persons, 

as well as insolvency proceedings of the obligated persons took place, the legislator passed Act No. 

571/2007 Coll., amending Act No. 330/1991 Coll. as amended, and amending certain laws, which can-

celled the Section 15 of the Act, including the title with effect from 1st January 2008. As the explanatory 

memorandum to this Act states, "by deleting the Section 15, the process of further land allocation to 

use for owners is terminated. Since 1991, the state has been responsible for the work related to the 

allocation of land and the associated financial costs. After 16 years, it can be said that the legitimate 

requirements have already been satisfied. Continuation of further allocation is no longer justified and 

evokes speculation and misuse of this Act. Procedures under this provision have interfered with the 

rights of landlords, on whose land the land is put into subsidiary use, which is the reason for their 

dissatisfaction." 

Within the transitional provisions of the Act No. 330/1991 Coll., provisions Section 42h and Section 

42i were added. They regulate the following: 

Section 42h of the Act: procedures on simplified and accelerated procedures initiated before 1st Jan-

uary 2008 will be completed according to the regulations in force until 1st January 2008; 

Section 42i of the Act: the decision to approve a simplified distribution plan for the implementation 

of an accelerated arrangement of ownership and use relations shall cease to be valid on the date of 

the entry into force of a court order to initiate insolvency proceedings on the property of an agricul-

tural holding, which was a subject to statutory rent under a special regulation either by approval of the 

land consolidation project or if the ownership of the land, for which another land was given to the 

unpaid subsidiary use, was cancelled, or in case of withdrawal of the land, for which a different land 

was determined for the unpaid subsidiary use. This is also the case if such a decision was issued before 

1st January 2008. 

As a result of this, the Act retained the validity of the decision of the land authorities on unpaid 

subsidiary use even after 1st January 2008, but only if the authorized and obligated persons remained 

unchanged, respectively did not enter the insolvency proceedings. 
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For the other cases covered by the Section 42i of the Act, there is legal institute of the sublease 

agreement (Section 12a of the Act No. 504/2003 Coll. on the lease of agricultural land, agricultural 

holding and forest land and amending certain laws (hereinafter referred to as "Lease Act"). In the log-

ical structure, the Section 12a was included after the provisions on the termination of the lease. The 

amendment to the Lease Act deals with situations, in which the lease of agricultural land in unpaid 

subsidiary use ends and at the same time this land is inaccessible or cannot be used rationally. In such 

case, the present lessee is obligated to conclude a sublease with the present lessor to the leased land 

in a reasonable amount and quality, on the basis of written application. After that, the lessee has the 

right and the obligation to manage the land owned by the present lessor according to the same condi-

tions, which are stated in the sublease contract. In the event that the original owner of the temporary 

use requests a return of the land after the termination of the contractual lease, the lessee is obliged 

to return the land. 

If the lessee does not fulfil the obligation to conclude the sublease agreement with the present lessor 

within 90 days of the filing of the application, the present lessor shall notify the Land Office, who shall 

invite the lessee to submit the lease contracts concluded under this Act. The Land Office, on the basis 

of these contracts, decides on establishing a sublease relation to the land in the favour of the present 

lessor. 

Although the legal provisions on the subleasing of agricultural land has been presented in the legal 

order since 1st January 2008, users, whose decisions on the unpaid subsidiary use lost their validity, 

continued, even after this date, to use the agricultural land in the way they were originally allocated in 

the territory based on the original decisions. Sublease contracts have not begun to be closed even after 

the end of temporary use and agricultural land has been used de facto. The illegality of such use was a 

subject to only few lawsuits until 2018. 

Since the legislator had assumed that from the year 2008, the owners and users have regulated the 

legal relations to agricultural land after the termination of unpaid subsidiary use, the Act No. 291/2017 

Coll. was adopted, which amends the Act No. 504/2003 Coll. The amendment has significantly supple-

mented the institute of the sublease contract with effect from 1st May 2018. 

In this context, Section 12, par. 14 seems to be particularly problematic. It stipulates that if after the 

end of the unpaid subsidiary use, the sublease contract is requested by a shareholder, who does not 

own more than half of the co-ownership share on the land, he must declare the written consent of the 

co-owners with whom he/she will acquire the major co-ownership share in the land (principle of ma-

jority). If a shareholder who owns a major share of the land requested this procedure, consent is not 

required. 

The consequence of that provision was that, in the case of co-owners who have used plots measured 

collectively in several units, whose shareholding was not majority, the possibility of using the land 

based on unpaid subsidiary use was endangered. 

This provision has caused protests and strikes mainly from the side of small farmers. 

In response to farmers' dissatisfaction, the legislator adopted an amendment to the Section 12a par. 

4 of the Act No. 504/2003 Coll., by which the provision of the Act has been amended to "If enclosing 

the sublease is requested by the present lessor, who is a shareholder, the area of the subleased land 
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is calculated as the sum of the shares belonging to the co-ownership shares of the present lessor on 

the parcels concerned, the subleased land must be managed by the lessor, his or her close person, a 

legal person, in which the present lessor is a member or a partner, a self-employed farmer or a legal 

person, who manages land of up to 150 hectares, which is within the territory of the municipality, 

where the lessor owns the land. For the procedure under paragraph 1 or paragraph 8, the provisions 

of Section 139 par. 2 of the Civil Code (Majority Principle) do not apply. " 

Consequently, the current owners are obliged to conclude sublease contracts between them within 

the provision of Section 12a in order to achieve the lawfulness of the use and the efficiency of the 

management of agricultural land in Slovakia. Based on the law, the owners are committed to submit 

the sublease contract to the Land Office within 30 days of its entry into force (Section 12, paragraph 3 

of Act No. 504/2003 Coll.). However, according to the data provided by the district authorities, farmers 

are still reneging on their obligations to enter into sublease contract and try to simplify the legal situ-

ation through an oral agreement on land use. 

The legal analysis of the sublease contract institute shows that, despite the legislator's attempt to 

legalize the owners' legal relations after the termination of the decision on unpaid subsidiary use, the 

owners do not use this law. This may be due to the complexity of identifying land ownership and sub-

sequent arrangement for the purposes of the lease agreements. Based on that, it can be concluded 

that the most effective solution of land ownership is in the accelerated process of land consolidation 

in individual cadastral territories. 
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Abstract 

Der Beitrag gibt einen kurzen Überblick über das geltende Agrarrecht in Slowenien. Auf Grund der ver-
fassungrechtlich verankerten Prinzipien des Rechts- und Sozialstaates, des gewährleisteten Rechts auf 
Privateigentum und  Erbrechts sowie der gesetzlich geregelten wirtschaftlichen, sozialen und ökologi-
schen Funktion des Eigentums, werden die Widmung der landwirtschaftlichen Grundstücke  gesetzlich 
geschützt und agrarische Operationen zu deren Verbesserung und zweckmässigen Nutzung geregelt. 
Besondere erbrechtliche Bestimmungen gelten für bestimmte mittelgrosse, so genannte „geschützte“ 
landwirtschaftliche Betriebe, um deren Zersplitterung zu verhindern, die Übernahme unter für den Er-
ben nicht zu überlastbaren Bedingungen zu ermöglichen und die Erhaltung der wirtschaftlichen, sozia-
len und ökologischen Funktionen geschützter landwirtschaftlicher Betriebe zu gewährleisten. Für den 
Rechtsverkehr mit landwirtschaftlichen Grundstücken inter vivos gelten bestimmte Beschränkungen: 
grundsätzliches Verbot der Teilung der geschützten landwirtschaftlichen Betriebe (mit einigen zulässi-
gen Ausnahmen), gesetzliches Vorkaufsrecht, Beschränkungen bei Schenkungsverträgen und beson-
dere Regeln für die landwirtschaftliche Pacht. Die Gesetzgebung über das Lebensmittelrecht, die pflanz-
liche und tierische Erzeugung ist zum grössten Teil vom EU-Agrarrecht bestimmt. Die zahlreichsten EU-
Regeln implementiert das Gesetz über die Landwirtschaft, das auch verschiedene Bestimmungen über 
die vertraglichen Verhältnisse in der Lebensmittelkette enthält. In den letzten Jahrzehnten wurde die 
agrarrechtliche Gesetzgebung von der Rechtssprechung des Verfassungsgerichts stark beeinflusst. Als 
besonderes Studienfach wird das Agrarrecht v.a. an den landwirtschaftlichen Fakultäten unterrichtet. 
 
L'article donne un bref aperçu de la législation agricole actuelle en Slovénie. Sur la base des principes 
constitutionnels de l'État de droit et de l'État-providence, du droit garanti à la propriété privée et à 
l'héritage et de la fonction économique, sociale et écologique légalement réglementée de la propriété, 
l'affectation des terres agricoles est légalement protégée et les opérations agricoles pour leur amélio-
ration et leur utilisation appropriée sont réglementées. Des dispositions spéciales du droit successoral 
s'appliquent à certaines exploitations agricoles de taille moyenne, dites "protégées", afin d'éviter leur 
fragmentation, de permettre leur reprise dans des conditions qui ne soient pas surchargeables pour 
l'héritier et d'assurer la préservation des fonctions économiques, sociales et écologiques des exploita-
tions agricoles protégées. Certaines restrictions s'appliquent aux transactions juridiques portant sur des 
terres agricoles entre vifs : interdiction générale de la division des exploitations agricoles protégées (à 
quelques exceptions près), droit de premier refus légal, restrictions aux contrats de donation et règles 
spéciales pour les baux agricoles. La législation relative à la législation alimentaire et à la production 
végétale et animale est largement régie par le droit agricole de l'UE. Les réglementations communau-
taires les plus nombreuses sont mises en œuvre par la loi sur l'agriculture, qui contient également di-
verses dispositions sur les relations contractuelles dans la chaîne alimentaire. Au cours des dernières 
décennies, la législation agricole a été fortement influencée par la jurisprudence de la Cour constitu-
tionnelle. En tant que matière spéciale, le droit agricole est principalement enseigné dans les facultés 
d'agriculture. 
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1. Constitutional provisions, legal status of farmers and other 

subjects in agriculture 

The Constitution of the Republic Slocvenia1 proclaims Slovenia as a democratic republic, governed 

by the rule of law and being a social state (Art. 1 and 2). While the right to private property and inher-

itance is constitutionally guaranteed (Art. 33), the Constitution also emphasizes that the manner of 

acqusition and enjoying of property must ensure its economic, social and environmental function (Art. 

67). 

The constitutional povisions proclaim free economic initiative, but economic activities may not be 

pursued in a manner contrary to the public interest (Art. 74). Ultilisation of the land must be regulated 

by the law in order to ensure proper use of land (Art. 71(1)). The Constitution also guarantees »special 

protection of agricultural land by the law« (Art. 71(2)). The provisions about economic and social rela-

tions explicitly regulate a right of everyone to healthy living environment (Art. 72) and to drinking wa-

ter (Art. 70a). While everyone is obliged to protect natural and cultural heritage (Art. 73), the state is 

bound to promote the economic, cultural, and social advancement of the population living in mountain 

and hill areas (Art. 71(3)).2 

The legislative acts in Slovenia are adopted by the National Assembly (“Državni zbor”), composed of 

90 deputies who are elected by universal, equal, direct and secret voting of the Slovenian citizens. An 

important role in the checks and balances of the constitutional system is played by the National Council 

(“Državni svet”) as a representative body for social, economic, professional and local interests. The 

National Council which has 40 members, including also two representatives of farmers, may propose 

passing of laws, convey to the National Assembly its opinions and require the National Assembly to 

decide again on a given law prior to its promulgation (the so called suspensory veto).3 

The Agriculture Act4 defines agricultural activity referring to the regulations governing the standard 

classification of activities (Art. 3(1)5), while the agricultural holding is “an organizationally and com-

                                                           
1 Ustava Republike Slovenije (URS), Uradni list RS (Official Journal of the Republic of Slovenia), No. 33/1991-I, 

42/1097 – UZS68, 66/2000 – UZ80, 24/2003 – UZ3a, 47, 68, 69/2004 – UZ14, 69/2004 – UZ43, 69/2004 – UZ50, 

68/2006 – UZ121,140,143, 4720/2013 – UZ148, 47/2013 – UZ90,97,99 in 75/2016 – UZ70a. 
2 Slovenia has relatively well preserved natural environment, rich biodiversity and diverse landscape. Less fa-

voured areas (LFA) account for 86.3 per cent of the territory of the country. The protected nature areas cover 

12.6 per cent and the Natura 2000 sites even 37.9 per cent of Slovenia’s territory, partly overlapping each other 

(Rural development programme of the Republic of Slovenia 2014-2020, available at: https://www.program-po-

dezelja.si/en/rural-development-programme-2014-2020). 
3 According to D. Štrus, “[d]eliberations in the National Council are very professional and less political compared 
to the National Assembly due to the composition of the National Council.” (In: R. Celestina et al. (ed.), Državni 
svet – že 25 let stičišče interesov družbe - The National Council – interconnecting society for 25 years, Državni 
svet, Ljubljana 2017,  p. 47). 
4 Zakon o kmetijstvu (ZKme-1), Uradni list RS, No. 45/2008, 57/2012, 90/2012 – ZdZPVHVVR, 26/2014, 32/2015, 
27/2017 in 22/2018. 
5 According to this provision, the notion of agriculture includes any activity, which is  listed under following groups 
of the Standard Classification of Activities: “01.1 Growing of non-perennial crops", "01.2 Growing of perennial 
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mercially-rounded economic entity comprising one or more production units, which is engaged in ag-

ricultural, agricultural or forestry activities, has a single management, title or registered office, name 

or firm” and the holder of which may be a legal person, an individual (a sole proprietor or not), an 

agrarian or pasture community (Art. 3(2-3)). 

The Slovenian Companies Act6 provides a certain exception relating to agriculture and forestry: per-

sons who are individually or jointly engaged in agriculture and forestry, are only allowed, but not 

obliged to register as sole traders or commercial companies (Art. 6). In practice, agricultural holdings 

are mainly organised as (family) farms („kmetije“), that is to say, as a special form of agricultural hold-

ing, where the holder and (mainly family) members and eventually employees carry our agricultural 

activity and no one has been registered as sole trader or has established a commercial company. 

A holder of the farm or, with the consent of the farm's holder, a member of the farm may also carry 

out the so called supplementary activities that enable better use of the production capacities and labor 

power of the farm and the acquisition of additional income on the farm. Types of activities that can be 

performed as supplementary activities on the farm (for instance, processing of agricultural and forestry 

products, services with agricultural and forestry machinery, rural tourism, social services etc.), their 

characteristics, scope and detailed conditions are prescribed by the government.7 The annual income 

from supplementary activities on a farm in less-favored areas for agriculture may not exceed five av-

erage annual wages, while the income from these activities on a farm in other areas may amount at 

most to three average annual wages per employee in the Republic of Slovenia in the previous year. 

An interesting subject are agrarian or pasture communities, which are communities of natural and 

legal persons without having a legal personality, carrying out agricultural and forestry activities, includ-

ing the first processing of milk in the mountainous regions, on the common land  in co-ownership or 

joint ownership of the members (the Agrarian Communities Act8). 

The umbrella interest organization of natural and legal persons being engaged in agriculture, forestry 

and fishery is the Chamber of Agriculture and Forestry of Slovenia. Being established by a special act9, 

it is a legal entity of public law, whose central task is to protect and represent interests of agriculture, 

forestry and fisheries, to advise persons engaged in these activities and to accelerate economical and 

environmentally friendly development. 

                                                           
crops", "01.3 Plant propagation", "01.4 Animal production"," 01.5 Mixed farmning" and "01.6 Support activities 
to agriculture and post-harvest crop activities". 
6  Zakon o gospodarskih družbah (ZGD-1), Uradni list RS, No. 42/2006, 60/2006 – corr., 26/2007 – ZSDU-B, 
33/2007 – ZSReg-B, NPB2, 67/2007 – ZTFI, 10/2008, 68/2008, 42/2009, 33/2011, 91/2011, 32/2012,  57/2012, 
44/2013, 82/2013, 55/2015, 15/2017. 
7 Uredba o dopolnilnih dejavnostih na kmetiji, Uradni list RS, No. 57/2015 in 36/2018. 
8 Zakon o agrarnih skupnostih (ZAgrS), Uradni list RS, No. 74/2015. 
9 Zakon o Kmetijsko gozdarski zbornici Slovenije (ZKGZ), Uradni list RS, No. 41/1999, 31/2003, 25/2004,  117/2006 
– ZDavP-2, 26/2008, 7/2009. 
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2. Agricultural land legislation 

After the Second World War, a radical agrarian reform was carried out in Yugoslavia, but the major 

part of agricultural land and forests remained in private ownership, subject to several quantitative 

limitations.10 

According to the Act on ownership transformation of enterprises11, the agricultural land and forests 

possessed by socially-owned enterprises were transferred to the National Agricultural Land and Forest 

Fund12 and were not taken into account by the calculation of social capital which was to be privatized. 

The land (and other property) that had been nationalised through various measures of unvoluntary 

transfer to the state or social ownership, was restituted to the former owners and their heirs according 

to the Denationalisation Act.13 This Act provided the restitution in kind as a main and the indemnity in 

bonds or cash as a subsidiary form. 

The enterprises could continue to use and administer agricultural land and forests if they cultivated 

or used them like a good manager until the issuance of a legally valid decree on denationalization or 

until the awarding of a concession or the conclusion of a lease contract in accordance with the law. A 

lease relationship or a concession was set up up at least for the period that corresponded to the amor-

tization period of investments in the land. 

The present agricultural land legislation consists of several acts. The most important of them are the 

Agricultural Land Act and Inheritance of Agricultural Holdings Act. 

The special legislation on inheritance of agricultural holdings and on agricultural land in Slovenia 

originates from 1973. It has been substantially amended and upgraded by the systemic changes in the 

1990s when also the present acts in force were adopted. Although the Agricultural Land Act14, as a 

                                                           
10 Immediately before the transition, farmers were, in principle, allowed to own at most 20 hectares of arable 
land in mountainous and 10 hectares of arable land in other regions and, in principle, no more than 45 hectares 
of all agricultural and forest land, while the surface of agricultural land and forest  owned and used by non- 
farmers might  not exceed 3 hectares in mountainous and 1 hectar in other areas. In addition, non-farmers could 
not acquire ownership right on agricultural land classified as the best agricultural land. In 1990, the maximum 
for farmers was raised to 30 hectares of arable land, while the maximum of arable land for farmers in mountain-
ous regions as well as the maximum of all agricultural and forest land for farmers in all reagions were cancelled. 
On the other side, the limitations for  non-farmers were not changed (Zakon o spremembah in dopolnitvah za-
kona o kmetijskih zemljiščih, Uradni list RS, No. 9/1990). After the Constitution from 1991 had entered into force,  
the Constitutional Court repealed all provisions that quntitatively limited the ownwership right on agricultural 
land as inconsistent with the Constitution (Decision U-I-122/91 from 10 September 1992, Uradni list RS, No. 
46/1992). 
11 Zakon o lastninskem preoblikovanju podjetij (ZLPPC), Uradni list RS, No. 55/1992, 7/1993, 31/1993, 32/1994, 
1/1996, 30/1998. 
12 Zakon o Skladu kmetijskih zemljišč in gozdov Republike Slovenije (ZSKZ; National Agricultural Land and Forest 
Fund Act), Uradni list RS, No. 10/1993, 1/1996, 23/1996 – corr., 91/2007 – ORZSKZ10, 109/2008,  8/2010,  
56/2010 – ORZSKZ16, 14/2015 – ZUUJFO, 9/2016 – ZGGLRS. 
13 Zakon o denacionalizaciji (ZDen, Uradni list RS, No. 27/1991-I, 56/1992, 13/1993, 31/1993, 24/1995, 20/1997, 
23/1997, 65/1998, 76/1898, 66/2000, 66/2000, 11/2001, 54/2004, 18/2005. 
14 Zakon o kmetijskih zemljiščih (ZKZ),  Uradni list RS, No. 59/1996, 31/1998, 1/1999 – ZNIDC,  54/2000 – ZKme, 
68/2000, 27/2002, 58/2002 – ZMR-1, 67/2002, 110/2002 – ZUreP-1, 110/2002 – ZGO-1, 36/2003, 43/2011, 
58/2012, 27/2016, 27/2017 – ZKme-1D, 79/2017. 
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general legislation covers a more broad area than special provisions about inheritance of certain agri-

cultural  holdings (named “protected farms”), the provisions of the Agricultural Land Act can be better 

understood if the special regulation of agricultural succession is presented first. 

The Inheritance of Agricultural Holdings Act15 lays down some specifities for the inheritance of the 

“protected farms” with the aim (1) to prevent the fragmentation of certain agricultural and agrofor-

estry units, (2) to allow a take-over of the farm under conditions that do not present an unreasonable 

burden for the heir and (3) to preserve and strengthen the economic, social and ecological functions 

of protected farms (Art. 1). 

The provisions of the Act are applicable on middle-sized farms (comprising at least 5 hectares and 

not more than 100 hectares of comparable agricultural land16) which belong either to (1) a single indi-

vidual, (2) to a married couple, to two persons living in a consensual union (long-standing life-long 

relationship of man and woman) or in a  civil union, or (3) to a an ancestor and a descendant. The 

protected farm comprises everything that constitutes an economic whole and is used for regular agri-

cultural or forestry production and related activities (agricultural land, forests, residential and eco-

nomic buildings with the land necessary or intended for their use, farming tools and livestock, rights 

and obligations from agricultural and other connected activities). 

In the case of intestate inheritance as well as in the case of testamentary succession, a protected 

farm is inherited, as a rule, by one heir. 

If the decedent left no will, the protected farm is inherited by the intestate heir who, if there are two 

or several intestate heirs, intends to cultivate the farm and is chosen by the agreement of all intestate 

heirs. If no agreement is reached, the farm is inherited by the spouse or descendant who obtained or 

is obtaining the qualification for agricultural or forestry activities. If these are more, the priority is given 

to those, who grow up or grew up on the farm  and have contributed to the preservation and devel-

opment of the protected farm through their work or earnings. Under the same conditions, the dece-

dent's spouse is preferred. If the protected farm belongs to a couple, the intestate heir is the surviving 

spouse. If the protected farm belonged to an ancestor and her descendant, the heir is the co-owner as 

intestate heir, otherwise the heir is determined according to the rules relating to the protected farm 

of a single holder. 

The Act foresees also auxiliary priority and excluding criteria for intestate inheritance. If there is no 

intestate heir who intends to cultivate the protected farm, the protected farm may be divided among 

heirs. 

The spouse, the deceased's parents, the deceased's children and the adopted children and their de-

scendants, who do not inherit the protected farm, inherit the monetary value of their compulsory por-

tion according to the general rules of inheritance. This portion may be, at the request of an interested 

                                                           
15 Zakon o dedovanju kmetijskih gospodarstev (ZDKG), Uradni list RS, No. 70/1995, 54/1999, 30/2013. 
16 According to the Act, 1 hectar of comparable agricultural land is equal to 1 hectar of land with the cadastral 
rating from 50 to 100, to ½ hectar of agricultural land wirt cadastral rating from 1 to 49, and 1/8 hectar of forest. 
The holdings that consist mainly of forests are not protected farms unless they encompass also at least 2 hectars 
of agricultural land (Art. 2). 
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heir, increased or reduced, depending on the material status of forced heirs and the economic capacity 

of the protected farm. 

A protected farm can be testamentarily inherited only by one heir who must be  a natural person. 

Exceptionally, a testator may leave the protected farm to  spouses or to  one parent and descendant, 

but in this case the protected farm must not be divided physically (in kind). 

The Agricultural Land Act regulates protection, classification, use and cultivation, legal transfer of 

ownership right inter vivos, leasing of agricultural land and  agricultural operations. 

The Act defines agricultural land as land suitable for farming and designated for such a purpose in 

accordance with the planning acts of local communities in accordance with certain criteria defined by 

the legislation and taking into account the national strategic spatial planning acts17. According to the 

criteria, prescribed by the Act, the agricultural land is classified  into two categories: (1) permanently 

protected agricultural land and (2) other agricultural land. In addition, the purpose of agricultural land 

is protected by an economic instrument: investor applying for a building permit is obliged to pay a 

compensation for the so called altered use of agricultural land if the land exceeds certain level of qual-

ity. The revenues from this source are committed to the budget and dedicated for agricultural land 

policy measures. 

The owner, tenant or other user is obliged to cultivate the agricultural land as a good manager, that 

it to say, following the good management practice, using method suitable for the land in order to pre-

vent compacting of soil, erosion and pollution and ensure pemanent fertility of the land.18 

The Act defines legal transfer of agricultural land  as the transfer of ownership rght on the agricultural 

land in legal transactions between living persons (inter vivos). 

The legal transfer and leasing of agricultural land are subjected to administrative control that is per-

formed by the administrative authority, which issues the approval or, in cases where the approval is 

not necessary due to conditions laid down by the Act, a certifcate. The verification of signatures on the 

contract for alienation of the agricultural land is possible only on the basis of approval of certificate 

issued by the administrative authority. 

The Act provides a statutory preemption right to a wide circle of persons who may exercise their 

priority right to buy the agricultural land offered for sale in the following order (which has changed 

several times in the past): 

1) a joint owner (if the land is object of joint ownership), 

2) a farmer who is owner of the agricultural land bordering on the land offered for sale, 

3) a tenant of the agricultural land offered for sale, 

                                                           
17 Uredba o območjih za kmetijstvo in pridelavo hrane, ki so strateškega pomena za Republiko Slovenijo, Ur. l. 
RS, št. 71/2016. 
18 Detailed criteria for good management practice of cultivation of agricultural land are laid down in governmen-
tal Decree (Uredba o podrobnejših merilih za presojo, ali obdelovalec ravna kot dober gospodar, Uradni list RS, 
No. 18/2002). 
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4) other farmer, 

5) agricultural organisation and individual entrepreneur needing the agricultural land for agricultural 

and forest activity, 

6) the National Fund of Agricultural Land and Forests. 

The Act foresees also additional priority criteria if some holders of preemption right have accepted 

the offer and have the same priority right. If these persons are farmers, the one who deals with agri-

culture as sole or main activity, or, subordinately, the one who cultivates the land herself and finally, 

the one chosen by the seller (except in case where the land is property of the state and the seller has 

to determine the buyer on the auction). 

In order to be a farmer in the meaning of the Agricultural Land Act, several requirements must be 

met. Individual who wants to be considered as a farmer according to this Act, must be an owner, a 

tenant or user of  the land on another legal basis, (2) must carry out the agricultural activity as her sole 

or main activity and (3) must be properly qualified for this activity. For certain persons, these require-

ments are adapted to their personal circumstances. Thus, a family member of a farmer is considered 

to be a farmer if (s)he carries out agriculture as sole or main activity and has a proper qualification. A 

person who, due to her age or invalidity may not cultivate the land, preserves the status of a farmer if 

she takes care of cultivation of the land, while an individual who intends to acquire agricultural land 

and signs a declaration at the administrative authority confirming her intention to cultivate the agri-

cultural land acquires the status of a farmer if she proves a proper qualification and gaining an im-

portant income from agriculture in the future. 

The Agricultural Land Act  prohibits the division of protected farms through transactions inter vivos, 

but permits also some exemptions from this principle (for instance, if the transaction would result in 

increase or consolidation of an existent or in emergence of a new protected farm, if building plots are 

alienated, if the land is acquired by  the state or municipality, if the owner increases a co-owner share 

of her descendant and the protected farm retains its status etc.). 

The special provisions about tenancy aim at protecting the tenant and the agricultural land as object 

of the contractual relationship. According to the Act, priority right to conclude the tenancy contract 

belongs to the actual tenant of the land, followed by the tenant and owner of the land bordering to 

the land offered for tenancy (on the second place) and by other farmer, agricultural organisation or 

sole trader who needs land or farm for agricultural or forestry activity (on the third place). The leasing 

contract must be concluded in writing and recorded in the land register and the land cadastre. The 

duration of the contract must, in principle, correspond to the purpose of the rented land. After expiry 

of the contract, the tenant has  the right to the non-depreciated value of horticultural plantations if 

such investments were made with the consent of the landlord. 

The Act distinguishes four types of agricultural operations, which are (1) (voluntary) exhange of ag-

ricultural land, (2) arondation (rounding-off), (3) commassation (consolidation) and (4) amelioriations. 

The  last three operations may be undertaken against the will of individual owners under conditions 

laid down by the act. 
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The exchange of agricultural land is a contractua, agrarian operation between two persons who 

agree to exchange the agricultural land between themselves for reasons of more economical use if the 

value of one land does not exceed the value of the other by more than 50 %. 

The arondation may be performed to the benefit of one owner of agricultural land (or several owners 

of agricultural land that contractually agreed for joint cultivation or use of land) if the entitled person(s) 

have parcelled land in a rounded-off area or if another's person's land lies in a rounded-off complex 

and the entitled person offers the owner of the land which is to be merged an adequate piece of land 

of the same culture and classification, or, if the entitled person does not have such land, another piece 

of land of equal value. In addition, the entitled persons have to prove to have means to achieve the 

purpose of the operation. 

Land consolidation consists in joining the land of various owners and subsequent division among the 

owners so that each owner receives the land as consolidated as possible. The consolidation may be 

based on agreement of all participants  and approval opf administrative unit (contractual consolida-

tion) or on the basis of decision, that is issued by the administrative unit if owners of at least two thirds 

of agricultural land in the planned consolidation area agreed with such an operation. 

Ameliorations include drainage, irrigation and agricultural ameliorations. While the present legisla-

tion permits no more new drainage systems, it has opened varoius models of irrigation systems which 

may be classified as public (in ownership of the state ot local communities) and as private irrigation 

sytems. 

3. Regulation of general food law, plant and animal production 

The plant and animal production and general food law are to great extent regulated by the EU pro-

visions, while regulations issued by the Slovenian authorities implement the EU solutions, laying down, 

inter alia, the competent authorities. From the viewpoint of  food safety, the  Administration of food 

safety, veterinary and plant protection, a body organised within the Ministry of agriculture, forestry 

and food, has a central role. The Ministry of Health has, in addition to its core responsibility for public 

health,  healthcare and health insurance, rather limited, although important responsibilities in matters 

of food law (it carries out tasks relating to the chemical safety, drinking water, dietary supplements, 

foods for special nutrition or health purposes, the production and marketing of materials coming in 

contact with foodstuffs, their use in the processes of production and distribution, food in catering and  

food establishments from the viewpoint of preventing and managing infectious diseases).19 

In accordance with Directive 2009/128/EC and Regulation 1107/2009/EC, the Plant Protection Prod-

ucts Act20 regulates the sustainable use of pesticides (e. g. placing on the market and use of plant pro-

tection products (PPPs), training and informing about PPPs, inspection of pesticide application equip-

ment, professional, expert and research tasks involving PPPs etc.). It is the competence of the Admin-

istration of food safety, veterinary and plant protection, to decide on authorisation of PPPs (after ob-

                                                           
19 Zakon o državni upravi (ZDU-1), (State Administration Act),  Uradni list RS, No. 52/2002, 56/2003, 61/2004, 
97/2004 – UPB2, 123/2004,  93/2005, 113/2005 – UPB4, 89/2007 – odl. US, NPB9, 126/07 – ZUP-E, NPB10, 
48/2009,  8/2010 – ZUP-G,  8/2012 – ZVRS-F,  21/2012,  47/2013,  12/2014,  90/2014,  51/2016. 
20 Zakon o fitofarmacevtskih sredstvih (ZFfS-1), Uradni list RS, No.  83/2012. 
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taining approval of the administrative body, responsible for chemicals), to grant various permits relat-

ing to PPPs (for instance, for parallel trade, for research and development trial purposes, use in emer-

gency situations), to grant permits for wholesale and/or retail distribution of the PPPs, to determine 

the information on PPPs that are authorised for professional or non-professional use, and to make 

such data accessible to the public. Based on a public tender, the Administration selects a training pro-

vider to carry out the training of professional users, PPPs salespersons, PPPs advisors and other per-

sons who wish to become certified as proficient in phytomedicine. It also grants public authorisations 

to conduct inspections and issue certificates on the proper operation of PPPs equipment and keeps 

various registers (of PPPs, distributors etc). The implementation of the Plant Protection Products  Act 

and of the regulations based thereon is supervised by phytosanitary inspectors. 

Plant Protection Act 21 directly refers to the lists of harmful organisms and lists of plants, plant prod-

ucts and regulated objects included in Annexes of Council Directive 2000/29/EC. 

The Agricultural Seeds and Propagating Material Act22 implements several sectorial EU directives re-

lating to agricultural plant species and the common catalogue of their varieties, requiring the registra-

tion of suppliers of agricultural seeds and propagating material. 

The Act on Co-existence of Genetically Modified Plants with Other Agricultural Plants23 from 2009 

was amended by later legislation, namely by the Act on Restriction or Prohibition of the Cultivation of 

Genetically Modified Plants24, which was adopted in accordance with Directive (EU) 2015/412. The Act 

on Protection of New Varieties of Plants25 provides that protection of new varieties is granted and 

register of protected varieties is kept by the Ministrty of agriculture and forestry. 

According to the Wine Act26, the wine growing regions in Slovenia are Primorska (with geographical 

indications of Brda or Goriška Brda, Vipavska dolina or Vipava, Kras and Slovenska Istra, belonging  to 

the EU wine growing zone CII), Podravje (Štajerska Slovenija, Prekmurje) and Posavje (with geograph-

ical indications Bizeljsko Sremič, Dolenjska and Bela krajina, and the areas planted with vines in places 

not included into the former two regions), the latter two regions belonging to the EU wine growing 

zone A.27 

                                                           
21  Zakon o zdravstvenem varstvu rastlin (ZZVR-1), Uradni list RS, No. 45/2001, 45/2004 –  
ZdZPKG,  86/2004,   61/2006 – ZDru-1,  40/2007, 36/2010,  40/2014 – ZIN-B,  21/2018 – ZNOrg. 
22 Zakon o semenskem materialu kmetijskih rastlin (ZSMKR), Uradni list RS, No. 58/2002, 45/2004 – ZdZPKG,  
86/2004,   41/2009,  32/2012,  90/2012 – ZdZPVHVVR,  22/2018. 
23 Zakon o soobstoju gensko spremenjenih rastlin z ostalimi kmetijskimi rastlinami (ZSGSROKR), Uradni list RS, 
No. 41/2009 in 69/2015 – ZOPPGSR. 
24  Zakon o omejevanju ali prepovedi pridelave gensko spremenjenih rastlin (ZOPPGSR),  Uradni list RS, No. 
69/2015. 
25 Zakon o varstvu novih sort rastlin (ZVNSR), Uradni list RS, No. 86/1998, 61/2006, 90/2012 – ZdZPVHVVR. 
26 Zakon o vinu (ZVin), Uradni list RS, No. 105/2006, 72/2011, 90/2012 – ZdZPVHVVR, 111/2013 in 27/2017 – 
ZKme-1D. 
27 See the Annex VII, Appendix 1, to the Regulation No. 1308/2013 of the European Parliament and of the Council 
of 17 December 2013 establishing a common organisation of the markets in agricultural products and repealing 
Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007, OJ L 347, 
20.12.2013, p. 671–854. 

http://www.uradni-list.si/1/objava.jsp?sop=2001-01-2546
http://www.uradni-list.si/1/objava.jsp?sop=2004-01-2131
http://www.uradni-list.si/1/objava.jsp?sop=2004-01-3847
http://www.uradni-list.si/1/objava.jsp?sop=2006-01-2567
http://www.uradni-list.si/1/objava.jsp?sop=2007-01-2173
http://www.uradni-list.si/1/objava.jsp?sop=2010-01-1736
http://www.uradni-list.si/1/objava.jsp?sop=2014-01-1619
http://www.uradni-list.si/1/objava.jsp?sop=2018-01-0887
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The animal production is regulated by the Livestock Farming Act28, which defines objectives of live-

stock farming and regulates methods of livestock production, conservation of genetic variability, ge-

netic reserves and autochthonous breeds, sustainable animal husbandry, breeding programs, preser-

vation and modification of domestic animals’ characteristics and related issues. 

The Animals Protection Act29 implements several EU directives relating to protection of animals kept 

for farming or used for scientific purposes, during transport and at the time of killling. The Act also 

regulates care of abandoned animals, providing that municipality has to ensure one post in an animal 

shelter for every 800 registered dogs. The provision of animal shelters is a local matter of public im-

portance and is carried out as a public service. 

The Veterinary Compliance Criteria Act30 regulates the veterinary criteria and compliance verification  

procedures for animals, animal products, animal feed and veterinary medicinal products as regards 

safety. According to the Act, the veterinary control relates to animals, establishments and all other 

places where they may be found, animal feed, water, trade in animals, animal feed, movements of 

animals and animal products. The main body for enforcement of the Act is the Administration for food 

safety, veterinary and plant protection, which, inter alia, manages the register of animals and facilities, 

ensures the implementation of monitoring of residues (in animals, animal feed and  animal products) 

and employs official veterinarians who have official authorisations for veterinary control. 

The Veterinary Practice Act31 determines the minimum scope of animal health protection ensured 

by the State and veterinary activities that may be carried out by the the National Veterinary Institute 

within the Veterinary Faculty of the University of Ljubljana, veterinary organisations, the Veterinary 

Chamber, and other organisations that have obtained a concession. 

The Animals Feed Act32 regulates the safety and quality of animal feed of plant origin in primary pro-

duction and operations related to the primary production of animal feed, animal feed additives, regis-

tration of establishments in the field of the primary production of animal feed of plant origin, the pro-

cedure for designating official and national reference laboratories. 

4. The Agriculture Act 

The Agriculture Act33 deals with various issues related to agriculture and agricultural policy, ranging 

from  objectives, planning and measures of agricultural policy, quality of foodstuffs at all stages of 

production, processing and distribution, supplementary farm activities, temporary or occasional work 

in agriculture to public services in agriculture and mitigation of the climate change effects. The Act 

                                                           
28 Zakon o živinoreji (ZŽiv), Uradni list RS, No. 18/2002, 110/2002 – ZUreP-1, 45/2004 – ZdZPKG, 90/2012 – 
ZdZPVHVVR, 45/2015. 
29 Zakon o zaščiti živali (ZZZiv), Uradni list RS, No. 98/1999, 126/2003, NPB1,  61/2006 – ZDru-1, 14/2007, 43/2007 
– UPB2,  23/2013,  21/2018 – ZNOrg. 
30 Zakon o veterinarskih merilih skladnosti (ZVMS), Uradni list RS, No. 93/2005, 90/2012 – ZdZPVHVVR,  23/2013 
– ZZZiv-C,  40/2014 – ZIN-B,  22/2018. 
31 Zakon o veterinarstvu (ZVet-1), Uradni list RS, No.  33/2001, 45/2004 – ZdZPKG, 62/2004, 93/205 – ZVMS, 
90/2012 – ZdZPVHVVR, 22/2018. 
32 Zakon o krmi (ZKrmi-1), Uradni list RS, No.  127/2006, 90/2012 – ZdZPVHVVR. 
33 Zakon o kmetijstvu (ZKme-1), Uradni list RS, No. 45/2008, 57/2012, 90/2012 – ZdZPVHVVR, 26/2014, 32/2015, 
27/2017, 22/2018. 
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implements 38 EU regulations, directives and decisions, and contains special provisions for administra-

tuive procedure relating to applications for direct payments and other support of agricultural policy. 

The Act regulates also the contractual relationships in the food supply chain which are monitored by 

the Food Supply Chain Relationships Ombudsman. The Ombudman informs the public of the examples 

of the good business practice and notifies the Slovenian Competition Protection Agency of any illicit 

practices in the food supply chain. The Act contains special provisions about the maximum payment 

period for perishable (45 days) and other foodstuffs (60 days, with a special provision for grape, in-

tended for processing in wine). Contracts in the food supply chain must be concluded in written form 

and must contain certain clauses regarding the type, quantitity, quality and price of products. Unfair 

business practice is defined by a general clause as practice where an enterprise as contractual party 

exploits, due to its significant market power, the other contractual party. Violation of these  provisions 

may be fined up to 0.25 % of the annual turnover of the concerned legal entity or individual carrying 

out a economic activity. The Act contains also provisions relating to quality and labelling of food, qual-

ity schemes ("goodies from our farms", "selected quality", "optional quality indication", "ecological", 

"integrated", "higher quality", "traditional specialty guaranteed", ”protected designation of origin” 

and " geographical indication”), conformity asessment and application and registration processes. 

5. Conclusion: juriscdiction and teaching of agricultural law 

The agricultural law in practice is shaped by the jurisdiction. While the ordinary courts, especially the 

Supreme court of Slovenia, filled the gaps in legislation and the solutions were taken over by legislative 

amendments (for instance, to the Agricultural Land Act), the Constitutional Court assessed the consti-

tutionality of several laws, relating to agriculture. 

Thus, for instance, the Constitutional Court found that the criteria for determination of protected 

farms by the former act from 1973 were not defined in »an ascertainable manner« what was incon-

sistent with the principle of the state ruled by law. However, the Constitutional Court considered  spe-

cial rules on inheriting of farmland and private farms as consistent with the commitment of Slovenia 

to the social state. As agricultural law contains many special rules departing from general legal  regime 

for other activities, the Constitutional Court was of opinion that special regulation for agriculture did 

not infringe the principle of equality before the law, if the differentiation was introduced by the legis-

lation on the basis of generally acknowledged specificities of the actual state.34 It is the established 

practice of this Court that “[t]he general principle of equality before the law determined in the second 

paragraph of Article 14 of the Constitution requires the legislature to treat essentially the same situa-

tions in the same manner. A sound reason deriving from the nature of the matter must exist for the 

legislature to treat essentially the same situations differently.”35 On the other hand, the rule of law 

also requires, that restrictions must be necessary, adequate and proportional.36 

                                                           
34 Decision No. U-I-57/92 from 3. 11. 1994, Uradni list RS, No. 76/1994 and OdlUS III, 117. 
35 Decision No. U-I-149/11 from 7. 6. 2012, Uradni list RS, No.51/2012. 
36 The principle of proportionality was the main reason that the Constitutional Court in 2002  annuled a whole 
chapter on legal transactions with  agricultural land in the Agricultural Land Act, suspending the effect of annul-
ment for one year in order to enable the adoption of constitutionally consistent legislation in the meanwhile 
(Decision NO. U-I-266/98 from 28. 2. 2002, Uradni list RS, No.  27/2002 and OdlUS XI, 27). 
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The teaching of agricultural law in Slovenia probably does not correspond to its extent and complex-

ity. This legal discipline is taught sistematically  as a special subject alone or together with related legal 

or other disciplines (for instance, as „Agricultural Policy and Law“) within the curricula of some agricul-

tural faculties. At law schools, legal issues related to agriculture are mainly taught within environmen-

tal law and more sporadically, within other subjects, like succession law or real estate law. Since the 

1990s, agricultural law issues have been dealt more extensively by scientific and professional articles, 

monographies and also university textbooks. 
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1. Formulation of the problem 

Ukrainian land has always aroused the interest of foreign investors as a mean of production and as 

an object of investment. The tendency of increasing such interest has not changed for quite a long 

time, and in the short term there is no prerequisites for reducing the interest in land. 

Taking into account the fundamental importance of land as a strategic asset for all countries, the 

regulation of property relations and the use of land occupies a separate place, apparently, in all devel-

oped legal systems. 

According to the Articles 18-20 of the Land Code of Ukraine, each land plot, regardless of the form 

of ownership or use, has a specific earmarking, due to which the formation of the land plot as an object 

of civil rights is carried out [3, p. 79]. Extremely topical issue is the land ownership of non-residents, 

including both physical and legal persons. 

2. Analysis of recent research 

The issue of the status of non-residents as participants in land legal relations in Ukraine has always 

been of interest to scientists. Such researches as L.O. Bondar, A.P. Getman, V.G. Goncharenko, І.І. 

Karakash, O. O. Pogribny, V. I. Semchik and others devoted their works to the study of this problem. 

The purpose of the article is to analyze the legal regulation of features of acquiring land ownership 

rights to non-residents, to identify gaps in legislation, and to analyze the draft law "On the Circulation 

of Agricultural Land" regarding the possibility of acquiring ownership rights for agricultural land by this 

category of persons. 
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3. Description of the main material 

The land ownership of foreign citizens and stateless persons is regulated by the Land Code of 

Ukraine. Foreign citizens serve as the participants in land legal relations, in particular, the subjects of 

the right of ownership to specific land plots. 

Land Code of Ukraine, Art. 80, clearly defined the circle of individuals, who can be a land owner, and 

Part 2 of Art. 81 defined the conditions under which foreigners and stateless persons can acquire own-

ership rights to non-agricultural land plots within the boundaries of settlements, and also to non-agri-

cultural land areas outside the settlements where the objects of real estate, which  belong to them on 

private property rights are located, in case of: 

- their purchase under the contract of sale, rent, donation, mines, as well as other civil contracts; 

- redemption of land plots, where the objects of real estate, which belongs to them on the right 

of ownership are located; 

- acceptance of the inheritance. 

According to the provisions of the Land Code of Ukraine, citizens of foreign countries and stateless 

persons are limited in some areas of land relations in Ukraine. 

Thus, citizens of foreign states and stateless persons can not acquire land plots by free-of-charge 

privatization, they can not acquire the private property of agricultural land, and if they have received 

an agricultural land plot through inheritence, such land need to be alienated within one year (Article 

81 of the Land Code). 

At the same time, the Land Code allows foreigners and stateless persons to register the rights to land 

plots on a lease (with some exceptions provided in Part 2, Article 93 of the Land Code). For example, 

such an opportunity is explicitly provided in Part 2 of Art. 35 of the Land Code, and it concerns the 

acquisition by foreigners and stateless persons of land for the purpose of conducting individual or col-

lective horticulture on a lease. 

Also, foreign juridical persons can act as participants in land legal relations. They can be both owners 

and users of land plots. 

Part 2 of Article 82 of the Land Code stipulates that foreign legal entities may acquire ownership of 

non-agricultural land: 

а) within the boundaries of settlements in the case of acquisition of real estate objects and for 

the construction of objects related to the implementation of entrepreneurial activity in Ukraine; 

b) outside of settlements in case of purchase of real estate. 

Consequently, for the purpose of business activity, non-residents can acquire the built-up land plots 

in case of purchase of the objects of real estate located on them and unbuilt (free) land plots, but 

necessarily – for construction of objects connected with the implementation of economic activities. 

However outside of settlements, such enterprises will be able to acquire land plots in their property 

only if they acquire immovable property located on them. 
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Also, the Land Code of Ukraine defines the procedure of the purchase of land plots by foreign inves-

tors from different categories of owners. Thus, for the acquisition of land from the state or territorial 

community, the consent of the relevant authorities is required [3, p.p. 116, 127, 128]. At the same 

time, acquisition of land plots from individuals or legal entities does not require approval. 

Selling of land plots of state and communal property or rights regarding them (lease, superficies, 

emphyteusis) on a competitive basis in the form of an auction is carried out in the cases and in the 

manner prescribed in Chapter 21 of the Land Code. Thus, land plots of state or communal property or 

the right to them (lease, superficiencies, emphyteusis), including those with objects of real estate of 

state or communal property located on them, shall be sold by individual lots on a competitive basis 

(land tenders), except for cases, established by Part 2 of Art. 134 of the Land Code. 

The contract of sale, lease, superficies, and emphyteusis of the land plot between the land auction 

organizer and the winner of the bidding is concluded directly on the day of the bidding, except for the 

cases provided in Part 29 Article 137 of the Land Code. This case, in particular, stipulates that if the 

winner of the bidding is foreign state or foreign legal entity, the contract of sale of land of non-agricul-

tural purpose is concluded after obtaining the approval of the Parliament of Ukraine or the Cabinet of 

Ministers of Ukraine for the sale of land plots to these persons in cases and in accordance with the 

procedure, established by law. In case of the refusal of the Parliament of Ukraine or the Cabinet of 

Ministers of Ukraine in such an agreement, tenders for this lot are considered as such as have not 

taken place. In the case of the purchase of multiple lots, the contract is concluded separately for each 

of them. 

The Land Code clearly defines the restrictions on the acquisition of agricultural land for non-residents 

and stateless persons. Thus, according to Part 4 of Art. 22 of the Land Code agricultural land can not 

be transferred to the property of foreign citizens, stateless persons, foreign legal entities. In the case 

of obtaining agricultural land for the above-mentioned persons, such lands should be alienated within 

one year from the moment of their receipt, as stipulated in Part 4 of Art. 81 and Part 4 of Art. 82 of the 

Land Code. Consequently, Ukrainian legislation allows foreign citizens and legal entities as well as 

stateless persons to inherit agricultural land, but during one year after acquiring ownership of such 

land is obliged to sell or donate these lands to Ukrainian citizens, legal entities – residents of Ukraine, 

to the state either to a territorial community or to transfer it free-of-charge to a state or a territorial 

community, and in return to receive it for rent. 

It should be emphasized that currently there is a moratorium (ban) on the sale of agricultural land in 

Ukraine (it is currently set until January 1, 2019, but it is likely to be prolonged). At the same time, the 

land of non-agricultural use and rights to it can be the object of civilian turnover, the scope of various 

contracts. Thus, this land can be bought, transferred for use, it is allowed to take a loan in financial 

institutions, transferring land to a mortgage. 

One of the requirements of the International Monetary Fund for continuation the lending program 

for Ukraine is the lifting of the moratorium on land sales and land reform, i.e. the lifting of the mora-

torium and the launch of the land market. In connection with this, a Draft Law on the Circulation of 

Agricultural Land No. 5535 dated January 13, 2016 was prepared [2]. The final provisions of this draft 

law stipulate that foreigners, stateless persons may acquire agricultural land from January 1, 2030. 

Also, it is proposed to supplement Article 22 of the current Land Code of Ukraine with paragraph e) in 
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the following wording: "e) foreigners, stateless persons - for the conduct of personal farming, horticul-

ture, commercial agricultural production, and farming" [2]. It is also proposed to delete part 4 of article 

81 of the current Land Code, which obliges foreigners, as well as stateless persons, in case of inher-

itance of agricultural lands, to alienate such land during the year. 

The next innovation in favor of foreigners in the draft law is the suggestion to expound article 130 in 

the following wording:  

“1. Purchasers of agricultural land designated by the Law of Ukraine "On the Circulation of Agricul-

tural Land" could be: 

а) citizens of Ukraine; 

b) territorial communities represented by the local self-government bodies; 

c) the state represented by the executive authorities in accordance with the powers specified in Ar-

ticle 122 of the Land Code of Ukraine; 

d) legal entities of all forms of ownership, registered in accordance with the legislation of Ukraine; 

e) foreigners, stateless persons” [2]. 

Thus, the draft law forecasts expanding the range of individuals and entities, which could own the 

agricultural land plots, including foreigners, stateless persons, and legal entities registered under the 

legislation of Ukraine, founders or co-owners who could be foreigners, stateless persons. 

4. Conclusions 

The Draft Law on the Circulation of Agricultural Land No. 5535 dated January 13, 2016, which was to 

come into force on July 1, 2017, opens the market of agricultural land and brings it to the international 

level by introducing foreign ownerships to these lands. It also provides removal of all restrictions re-

garding the ownership of these lands by non-residents, except for their use for their intended purpose. 

This should help to increase investment in commodity agricultural production area. 

But it should be emphasised that now the average level of income of agricultural business and citi-

zens of Ukraine is much lower than the average income level of agribusiness in the countries of the 

European Union and is much lower than the income of citizens of the European Union. Meanwhile, the 

analyzed Draft Law of the Circulation of Agricultural Land  No. 5535 from 13.12.2016, as we have al-

ready mentioned above, opens the market of agricultural land, which will eventually lead to the dis-

placement of small and medium agricultural non-competitive national commodity producers from the 

food market. Accordingly, in our opinion, in order not to harm the national interests, this market of 

agricultural land should be opened when the level of incomes of agricultural producers, Ukrainian cit-

izens on average will be able to compete with the level of incomes in the countries of the European 

Union. 
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