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Space management is one of the most difficult and important tasks of public
authorities, because rational decisions on land use change, protection of public goods and
regulation of the real estate market, borders of property protection and the scope of state
intervention are shaped by a variety of changing factors. Development of the efficient and
national system of space management is extremely sensitive issue, which shows the eight
thousand year history of cities on the European continent. For two centuries urban
development (and protection of sanitary status of the cities), which is shaped by such factors
inter alia as level of civilisation development, the economic situation, tradition, politics and
the state’s political system, climate, physiography, social objectives of the ruling party,
geopolitical location and management model has been the main phenomenon of spatial
processes. The factors in concern decide on the development, functioning, the rise or the
decline of cities (and not only). The detailed legal regulations – the urban and planning ones
were introduced only in the twentieth century. In the first half of the twentieth century the
legislator’s attention was also paid to spatial order development on rural areas. The
regulations on farming devices and urban nature have been introduced. Since the 60s of the
twentieth century the regulations assuming the need to shape compact development of rural

areas have appeared, and over the years the need for protection of production space at
agriculture, as well.
In Poland for nearly 30 years the new legal system has been built which shall satisfy
the principles of free-market economy, socialization of spatial policy, protection of the public
interest and protection of the property right. However currently, we can see the crisis in
spatial planning resulting in spatial disorder1, which origin shall be found neither in defective
law nor in the absence of local plans. By virtue of the doctrine, the essential obstacles to
develop the rational model of spatial economics in Poland shall include:
First, the neoliberal ideology of ruling teams, which have also made spatial planning
a subject of market games. In the global history of liberalism the „Polish” case is rather
special, because it extends beyond the lines proposed by the „Chicago Convention”, which
indicates that supervision over the land management, housing policy and real estate market
falls into the primary inalienable duties of public authorities.2 This approach is also adopted
by representatives of the Polish doctrine.3
Secondly, the issues connected with ownership and land development right constitute
the toughest legal concerns relating to the land management. The referred matters represent a
subject of disputes, negotiations and changes in the liberal economy countries as well as in the
countries governed democratically. In the opinion of conservatives4, neoliberals5 and many
others, the property right is the guaranty of freedom and democracy. However, a phenomenon
of externalities is of key importance to the real estate market. In practice, each change of land
use and each investment have some effects – often negative and harmful for the environment.
It is then, also in liberals’ opinion, the undesirable phenomenon, since it harms the interests of
other real estate owners. In Poland liberal ideology, in practice, has led to primacy of the
property right over public interest, and the right to development over the property right, as the
position of an owner-investor is particularly strong in disputes, notwithstanding the fact that
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ownership rights of owners of real estate bordering with the investment grounds are often
violated. In the review of the administrative jurisdiction, it can be noted that the ownerinvestor is often granted the right to development. According to the doctrine the disproportion
is intensified through the comments and glosses of many law authorities.6 In this respect,
arises the most important question regarding the property borders from a perspective from
spatial planning. Undoubtedly, they are based on the principle of social justice and public
interest.
M. Gdesz is right when saying “In shaping the property right and its contents the social
context plays an essential role (…). Unfortunately, the issue, both by the Polish jurisdiction
and the majority of the doctrine, is understood completely erroneously, on the assumption
(…) that property as the natural right contains in itself the right to real estate development. If
this were, the majority of modern legal systems would shape the property contrary to laws of
nature (…) for example the rules of French, German or English law relating to the principles
of the right to development would constitute an attempt against the laws of nature”7.
In the light of the above brief but necessary introductory remarks, the answers to the
Commission II's questions will be more explicit.
1.1. Scope of land-use plans (for the whole territory or only certain areas).
The Act in force of 27.03.2013 on Spatial Planning and Land Development8 (u.p.z.p.),
basically, is of an urban nature, what follows directly from the wording of Article 1 (4),
Article 4 and the next ones of the referred Act. The analysis of its provisions proves that
protection of agricultural and forest land is not a priority in municipal/commune, or regional/
voivodship planning.
At the municipal level the legislator has established two acts of law regarding planning, of
a different nature:
a) the commune’s study of conditions and directions in spatial development (the Study) and
“metropolitan study”, as well as
b)

local spatial management plan (the zoning) and revitalisation plan which is a specific

form of the zoning.
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Ad a. The Study is a basic planning document outlining the local spatial management policy,
including local principles and directions in spatial development of the commune which are of
key importance for spatial development in particular local conditions. Therefore, its findings
shall be general with regard to both agricultural and forestry land, as they only define the
boundaries of agricultural and forestry areas and the directions and principles of shaping
agricultural and forestry production space (including rural functional areas), as well as for
areas for which the commune intends to draw up a local plan in order to change their use for
non-agricultural and non-forest purposes. Since the findings of the Study shall not give rise to
take individual administrative decisions, they may not be detailed. The municipality shall be
obliged to elaborate a draft of the Study following the precisely determined procedure
(Articles: 9-12). The Study content shall consider not only general principles defined in the
national spatial management concept, but also the findings for development strategy of the
voivodship spatial management plan (including the rural functional area), as well as the
principles resulting from the framework metropolitan study (developed for the metropolitan
area), and also the findings of the commune’s development strategy, provided the commune
has developed such a strategy. The Study shall be adopted by the municipal council, where
a descriptive part (wording) and a graphic part (a map) shall constitute an appendix to the
resolution on adoption of the study. Judicial and administrative decisions have worked out the
notion stating that in view of the functions of a drawing (the map), the descriptive part
(wording) of the Study shall be of fundamental importance. (the judgment of the Voivodship
Administrative Court in Opole of 20th November 2017 - II SA/Op 718/06, Lex no. 460549) In
practice, the status of particular parts of the Study is of paramount importance, especially in
the process of assessing compliance of the zoning with the Study. Though the Study is not
a legislative (legal) act, as it is only a document of internal policy, its findings are binding for
the municipal authorities while the zonings are elaborated. Therefore, in order to examine the
conformity of the zoning with the Study, it is necessary to compare the zoning wording and
the Study, as well as to refer to the graphic part of the zoning and the Study. The descriptive
part of the Study (wording), its accuracy shall be decisive to which extent it is binding at
developing the zonings, it means how much the scope and method of such binding shall
depend on the findings of the Study adopted by the municipal council. In practice, for
agricultural areas designated in the Study conducting other kind of business activity (e.g.
location of a wind power station), which impedes the agricultural function of these areas shall
be allowable, however, according to the administrative court “compliance of the zoning with
the Study may not count on literal conformity” (the judgment of the Voivodship

Administrative Court in Gdańsk of 6.02.2013 - II SA/Gd 301/12, Lex no. 1312465). Another
disadvantage of the Act is the absence of procedural measures for contestation of settlings
taken by a head of the commune (wójt) (the head of a city government (burmistrz), a city
mayor (prezydent miasta)) in the instance administrative course, in the case a comment
(uwaga) has been considered unfavourably or incompletely. In respect of legal interpretation
of the provisions of the Act the comment is not a legal instrument providing for protection of
a legal interest, but an expression of “disapproval” of the arrangement adopted in the Study
draft. According to the doctrine, the comment is contained in the broadly understood planning policy
of the commune based on the principle of planning freedom and the planning authority of the
commune. Therefore, comments that have not been taken into account “ex officio” shall become the
subject of a decision adopted by the commune council prior to the adoption of a resolution on the
study.9
Since the Act requires a study to be passed for the entire commune, within its administrative
boundaries, first of all for the purpose of achieving a public benefit investment, the Act has introduced
an extraordinary supervision measure for the provincial governor in the form of a “substitute
ordinance” with the force of a local plan. This measure is applied (at the cost and risk of the
commune) in the event that the executive authority fails to undertake activities for the preparation of
the Study (inactivity) or ignores the obligation to include in the binding planning study the chief
planning intentions, central government administration bodies and voivodeship self-government
bodies.
If a metropolitan union is established, a metropolitan study shall be prepared for the entire
metropolitan area, and the communes comprising the union shall, when preparing the study (or its
change), take into account the necessary conditions and directions of spatial development of the
metropolitan study. In particular, it refers to those defining the principles and areas of environment,
nature and landscape protection, supra-regional and regional ecological corridors (. . . ) maximum
areas designated for development, divided into types of development and communes, as well as the
balance of areas designated for development. The above findings are binding on the head of a city
government, the mayor of the city when preparing the study draft. A positive example of protection of
agricultural and forest lands is the agglomeration of the city of Gdańsk, whose City Council has
prepared a metropolitan study10 establishing the “agricultural production space with a dominant
function of agriculture” within the area of 36. 60% of the total area of the Gdańsk agglomeration. In
the Warsaw and Silesian agglomerations agricultural and forest areas constituting enclaves perform
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other functions: recreation, culture, protection, for example they are parks, allotment gardens,
educational places, etc. ).
Ad b. Local plans and a revitalisation plan, which is a special form of a local plan (Article 37f(2)),
have different objectives and functions. The revitalisation plan, despite the fact, that it is subject to
a similar procedure of preparation and approval as the local plan, in its content (Article 37g(2)) it has
the task - on the basis of the revitalisation programme - to establish comprehensively a comprehensive
plan for the renewal (revitalisation) of the economically, socially and environmentally degraded area.
Its findings do not apply to agricultural and forestry areas and therefore they are outside the scope of
the considerations.
The adoption of the local plan is optional, it means that the commune can, however does not have

to adopt it. It is an expression of independence, as well as the planning power of the
commune. The obligation to prepare it may result from a separate provision. It shall be
preceded by a decision on its own initiative or at the request of the head of a city government
or a city mayor - the resolution to proceed with the preparation of the local plan. In the case of
the obligation to prepare a local plan, it is not necessary to adopt a resolution to proceed with
the preparation of a draft local plan. If the local plan changes the use of agricultural and
forestry lands for non-agricultural and non-forest purposes, the plan shall be drawn up for the
“whole area defined in the study” for the commune. This means that in the study the
commune council is obliged to identify areas requiring changes in agricultural and forestry
lands for other purposes, and then to take the referred areas into account while adopting the
resolution to proceed with the preparation of the local plan. Therefore, the draft local plan
shall take into consideration the study conditions relating to the entire compact land real estate
complex. However, this does not mean that the whole compact complex of agricultural real
estate indicated in the commune study as requiring a change of use, shall be indicated to
change the use of such lands. It may be a part of such an area provided that the compact area
complex of lands requiring consent for non-agricultural (non-forest) use amounts to at least
0.5 ha11. There is also no obligation to obtain consent to change the use of several agricultural
and forestry land complexes covered by a single local plan (the judgment of the Supreme
Administrative Court in Białystok of 6th July 2006, II SA/Bk 294//06, Lex no. 9288920).
The local plan is an act of local law which, in accordance with Article 87(2) of the
Constitution of the Republic of Poland, is classified as a universally applicable source of law.
It is characterised by the generality required for such acts and, as being devoid of the features
of an individual act, shall, in accordance with accepted local needs, include regulations
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relating to the use of land, the location of public purpose investments and the definition of
development methods and conditions. The addressee of a local plan is anyone who has a right
to land within the boundaries of the plan, including anyone who uses or intends to use the
land covered by the plan. The addressees of the local plan are all public administration bodies
having statutory tasks related to issuing opinions, developing plans, advising in this respect,
including issuing individual decisions which are related to the plan, for example the body
issuing the building permit.
The provisions of the plan are recorded in the form of orders, prohibitions, approvals and
restrictions. It is unacceptable to include in its content information, recommendations or other
non-binding suggestions (e. g. for investors). This may constitute a breach of the rules for
drawing up a local plan, resulting in the invalidity of the resolution in the part containing such
provisions (judgment of the Supreme Administrative Court of 2nd December 2010, II OSK
2096/10, Lex no. 1613335). Polish jurisprudence emphasises that the spatial development acts
belong to the acts limiting the manner of exercising the property right, however the local plan
cannot constitute an instrument limiting the constitutionally protected freedom of economic
activity and imposing restrictions of subjective nature in the scope of competitive activities of
economic entities. The legislator allows restrictions on economic activity only by way of a
statute and only for reasons of an important public interest (judgment of the Supreme
Administrative Court of 20th March 2003, II SA/Po 1376/02, lex no. 81497). On the other
hand, the limitation in the local plan introduced with reference to an important public interest
shall be so substantially justified that in conflict with the principle of freedom of economic
activity, the axiological account prevails in favour of the limitation (judgment of the
Constitutional Tribunal of 20th August 1992, K/92, OTK 1992, no. 2, pos. 22).
The administrative court judicature has clearly stated that “the commune when exercising its
planning power has to bear in mind that the restrictions imposed on the property rights must
be necessary in view of the higher-appreciated values. The body that adopts the planning act
shall always be responsible for balancing private and public interests. That is to say, the
authority has to demonstrate that interference in the sphere of property rights is reasonably
and adequately proportionate to the objectives for which the restrictions are set
(…). When interfering in the sphere of private interests of owners, the commune shall be
guided by the principle of proportionality, which expresses the prohibition of excessive
interference in the sphere of individual rights and freedoms”. (judgment of the Voivodship
Administrative Court in Gdańsk of 19th April 2018, II SA/Gd 90/18)
1.2. Special instruments for the conservation of cultivated land (especially

priority areas).
In the Polish legal system in the field of spatial development there are few legal
instruments that particularly protect agricultural lands. The ones that do exist are intended to
liberalise, and not to eliminate, all departures from the principle of the local plan as a basis for
non-agricultural use of agricultural lands. Under the pressure of housing construction,
agricultural lands located within the administrative boundaries of cities do not require changes
in the land use for non-agricultural purposes. Pursuant to the amendment12 to the Act on the
protection of agricultural and forestry land of 3rd February 1995 (u. o. g. r. l.), agricultural
land has lost its hitherto nature. Only the provisions governing their exclusion from
production shall apply to such land. The aforementioned act introduces in agricultural areas
located outside the borders of cities, within the framework of quantitative protection: I/; the
obligation to obtain permission to change the use of agricultural land for non-agricultural
purposes. In order to protect the productive value of agricultural land, it provides for all
agricultural land, irrespective of its location,
II/ the obligation to exclude land from agricultural production.
I.1.

As a general rule, primarily, wasteland and in the absence of such land other land with

the lowest production potential may be used for non-agricultural purposes. The use of
agricultural land constituting agricultural land of the highest quality rating classes I-III shall
be provided during the preparation of the local plan - before it has been adopted. At the
request of the head of the commune (the head of the city government, city mayor), a consent
to change the use of land for non-agricultural purposes is issued by the minister in charge of
agriculture and rural development, if the land fulfils four conditions in total:
1. more than half of the area of each compact part of the land is within the area of
compact development;
2. the land is located more than 50 m from the boundary of the nearest building plot (…);
3. the land is located more than 50 m from a public road (…);
4. the land area exceeds 0.5 ha, regardless of whether the land is as an integral whole, or
is composed of several distinct wholes.
I.2.

Exclusion from agricultural production of agricultural land provided from soils of

mineral and organic origin, Classes I - III, IIIa and IIIb intended for non-agricultural
purposes may take place after a decision authorising the exclusion - in principle, before a
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building permit has been issued. At the same time, the addressee of the decision shall be
obliged to pay a one-off payment and fixed annual fees. This obligation shall be not
applicable to the exclusion of land from agricultural production for housing purposes: 1) up
to 0.05 ha in the case of a detached house; 2) up to 0.02 ha, per each residential premises, in
the case of a detached house.
1.3.

Permissibility of activities on agricultural land (in particular buildings) according

to land-use plans (or outside of them).
As a rule, in the case of delimitation of the area of agricultural lands intended for
agricultural production in the binding local plan (in their compact complex above 0.5 ha) it
will be permissible to build up agricultural real estate, provided that it is a habitat belonging
to the agricultural holding or an economic building functionally connected with such a
holding. However, if the local plan for a compact complex of agricultural lands (constituting
agricultural land of Classes I - III) prohibits any kind of development, the development in this
area will not be allowed unless its area is smaller than 0.5 ha. Provisions of Article 7 sec. 2a
of u.o.g.r.l. state clearly that “this shall require to obtain consent (…) for non-agricultural and
non-forestry use (…). In such a situation, only a decision on the exclusion of land from
agricultural production will be required.
1.4. Instruments in national planning law aimed at limiting changes to the
intended use of agricultural land for purposes not related to agriculture.
In the absence of local plans the Polish spatial planning rules envisage two regulations
which enable implementation of: 1) public interest investment projects (Article 50-58 of
u.p.z.p.) and 2) private investments –with regard to development conditions (Article 60 – 65
of u.p.z.p.). The both types of investment aim to develop lands, including the agricultural area
in accordance with the principles set out in the cited regulations and other acts. Final
decisions issued in both cases shall constitute the basis to issue the construction permit.
Regarding the first type of the investment project, public purposes are explicitly defined by
Article 6 of u.g.n.13 If the investment complies with the provisions of Article 53 in
conjunction with Article 56 of u.p.z.p. (it means after coordination inter alia with authorities
regarding the issues concerning protection of agricultural and forest as well as separate
regulations), an executive authority of the commune cannot reject to issue a positive decision.
In the other case, development of lands by private entities, the decision on development
conditions shall have been issued by the executive authority after strictly defined prerequisites
13
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specified in Article 61 of u.p.z.p. have been complied with. In practice, in the light of that
provision, we can distinguish two different situations on the subject side: when development
permit is applied by: 1) a farmer or 2) a person which is not a farmer, for example a
developer. In the first situation, the legislator states directly that provision imposing an
obligation “to analyse the continuation of development functions, features and indicators”
(…) is not applied to farm buildings development in case when the area of a farm connected
with such development exceeds the average area of an agricultural holding in a given
commune.” (section 2 item 4) A positive decision will be issued after the remaining
conditions of Article 61 of u.p.z.p. have been met, provided that it shall comply with the
separate provisions. In the other situation, a private investor (developer) applying for a
decision on development conditions on agricultural lands (Classes IV-VI and wastelands)
located in rural areas will not have to obtain a permit to change their use. Both of these
situations give rise to negative phenomena. In the first case, there is dispersed development in
rural areas, while in the other one case there is excessive expansion of housing construction
outside the administrative borders of large cities, due to much lower property prices, their
development and favourable transport system.
1.5. Consequences of changing the intended use of agricultural land to purposes
not related to agriculture in so far as it may alter classification as agricultural
land under any regulations of agricultural property transactions.
In the Polish legal system there are no legal regulations organizing the market (local
markets) of agricultural real estate trade (trading) in relation to private real estate. The
provisions of the Act of 11th April 2003 on the shaping of the agricultural system introducing
excessive restrictions on the trading do not favour its development. It is a “closed” market
subject to strict control by the National Centre for Agricultural Support. There is little order in
the trading in agricultural real estate entering the Agricultural Property Stock of the State
Treasury (ZWRSP). By virtue of the Act of 14th April 2016 on Suspension of the Sale of Real
Estate from ZWRSP (Agricultural Property Stock of the State Treasury) 14, the sale of
agricultural real estate (or parts thereof) was suspended for a period of 5 years, except for
those which in the local plan, commune study or final decision on development conditions
were allocated for other than agricultural purposes [section 1 (. . . )] or for an area of up to 2
ha (section 4). In cases justified on economic grounds, the minister responsible for rural
development may authorise the sale of real estate other than that mentioned in section 1.
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1.6. Evaluation of the adopted instruments for the protection of agricultural land
resources in the light of national academic literature.
Generally, a weakness of the spatial planning system is the dispersion and disconnection in
the hierarchical system of institutions operating in the sphere of spatial planning. At national
level, there are no systemic solutions for monitoring land-use changes. The provisions of the
acts are subject to too frequent changes in the form of shareholding. The spatial development
plans of the voivodeship do not constitute the final tool for the coordination of spatial
development, the study of the commune, not being a provision of the local law, does not
guarantee the spatial coordination, the decisions on the development conditions are the basis
for more than half of the building permits, and on the contrary they shall be used in
exceptional situations. The current incoherent legal regulations strengthen unfavourable
phenomena as they favour dispersion of development and extensive use of the space. The
misguided policy of successive governments have led to an extreme reduction in the
organisational structure of spatial planning, the promotion of building arbitrariness, the
increase of market costs functioning and real estate speculation. So far, no regulations have
been introduced to combat land speculation, which is supported by the current tax system,
which is disconnected from the value of real estate. The above comments are the result of
analyses, examinations and expert opinions.15

2. Characteristic the importance of instruments to counteract the
degradation and devastation of agricultural land in your country
Dr hab. prof. UwB J. Bieluk, dr K. Leśkiewicz
2.1. The degree of agricultural land degradation and devastation; the issue of erosion
and desertification of agricultural land:
Information given in this part of the report includes geodetic status of agricultural land in
Poland in 2017, classified according to criteria and requirements specified in the order of the
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minister of regional development and construction of March 29, 2001, regarding land and
property register (uniform text: Journal of Laws 2016, item 1034). Thus, this information is
based on the status presented in the land and property register and includes data on
devastated and degraded land requiring reclamation and management which has
completely lost its value in use (‘devastated lands’) and land whose value in use decreased as
a result of deterioration of environmental conditions or environmental changes and industrial
activity as well as faulty agricultural activity (‘degraded lands’)16.

2.1.1.

The agricultural land state in June 2017, according to the geodetic status, amounted to
18 810.1 thousand ha against 18 931 thousand ha in 2010 and in 2018 it was 18 776.5
thousand ha with total land use of 31 269.6 thousand ha (thus, around 60
percent). Agricultural land includes: arable land, orchards, pasture and meadow kept
in good agricultural condition, in accordance with norms that meet the requirements
regarding payments within direct support systems as well as other agricultural land.

2.1.2.

Agricultural land designated for non-agricultural purposes.
2.1.2.1. In 2017 its area amounted to 4009 ha, including:

Agricultural land of 3004 ha with division into quality classes:
a) I-III – 1807 ha,
b) - IV – 1073 ha
c) - V and VI – 124 ha
d) other arable land – 1005 ha17.
Under directions of designation – the land was designated for:
a) Residential areas: 2185 ha
b) Industrial areas: 904 ha
c) Roads and communication trails: 124 ha
d) Mining lands: 157 ha
e) Water reservoirs: 5 ha
2.1.2.2. In 2018, 349 thousand ha of land were designated for residential areas, 123 ha

– industrial areas, 155 thousand ha – other built-up areas, 54 thousand ha –
urbanized non-built-up areas, 67 thousand ha – recreation and rest areas18.
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2.1.3.

According to the data of December 31, 2017, devastated and degraded land requiring
reclamation and management included:
a) Devastated and degraded land: 62 thousand ha against 71.5 thousand ha in 2000
b) Reclaimed land (throughout 2017), including 1.3 thousand ha for agricultural
purposes19.

2. 2. Legal instruments to counteract the degradation and devastation of agricultural
land (administrative orders and prohibitions, creation of protected areas
surrounding industrial facilities and other):
2.2.1. Local spatial development plan – designation of agricultural land of the highest
production value (class I – III) for non-agricultural and non-forest purposes is included
in the local spatial development plan which is made under the regulations regarding
spatial planning and development; it requires permission of a governmental
administration authority – the minister of rural development (art. 7, sec. 1 of the Act on
the Protection of Agricultural and Forest Land of February 3, 1995, uniform text:
Journal of Laws 2017, item 1116 with later amendments). Designation of agricultural
land of quality class I – III for non-agricultural and non-forest purposes does not require
permission of the minister of rural development if this land fulfills the following
conditions:
a) at least half of the space of each part of the land is included in the compact
development area;
b) it is situated no more than 50 meters away from the boundaries of the
nearest construction plot under the provisions of the Real Estate
Management Act of August 21, 1997 (Journal of Laws 2016, items 2147
and 2260; Journal of Laws 2017, items 624 and 820);
c) it is situated no more than 50 meters away from a public road under the
provisions of the Act on Public Roads of March 21, 1985 (Journal of Laws
2016, items 1440, 1920, 1948 and 2255; Journal of Laws 2017, item 191);
d) its area is no bigger than 0.5 ha, regardless of whether it is in one piece or a
few separate pieces.
2.2.2. Decisions that permit exclusion of land from agricultural production – an
administrative-legal instrument. They are issued under the Act on the Protection of
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Agricultural and Forest Land of February 3, 1995 (uniform text: Journal of Laws 2017,
item 1116 with later amendments) and they permit exclusion of agricultural land from
agricultural production (exclusion meaning commencement of non-agricultural use of
the land). Designation of agricultural land of quality class I – III as well as quality class
IV – VI comprised of origin soils and designation of forest land requires a decision to
allow such designation. The decisions have constructive character when it comes to the
top quality lands and declarative character when it comes to lands of lower quality class.
They can impose the obligation to remove and use topsoil from agricultural land class I,
II, Iii, IIIb, III, Ivan and IV as well as peat bog in order to improve land’s value in use.
2.2.3. Fees collected under the Act on the Protection of Agricultural and Forest Land of
February 3, 1995 (uniform text: Journal of Laws 2017, item 1116 with later
amendments) – administrative-legal instruments. An administrative decision is a form
of their application; one-time and annual fees are paid by the entity that has obtained
permission to exclude agricultural land from agricultural production and their amount
depends on the class of the land (e.g. the fee for exclusion of 1 ha of class I land
amounts to PLN 437 175, minus the value of the land established according to market
prices in a given city on the day of this land’s exclusion from agricultural production).
Revenues from annual fees are allocated to protection, reclamation and improvement of
the quality of agricultural land, including reclamation for agricultural purposes of lands
which have lost, entirely or partially, their value in use as a result of activity of
unknown individuals, agricultural management of reclaimed land, fertilization of soil of
low production value, improvement of relief and spatial structure of soil, removal or
stones and shrubs. Within this instrument there are also certain sanctions: a double fee
for illegal exclusion of land from agricultural production and a fee higher by 10 percent
for exclusion from agricultural production of land that has been designated for nonagricultural or non-forest purposes in the local spatial development plan without
required decision.

The Act of December 19, 2008 that amends the Act on the Protection of Agricultural and
Forest Land (Journal of Laws, no 237, item 1657) excludes agricultural land situated within
administrative city limits from the Act. It means that the procedure of designation of
agricultural land to non-agricultural purposes and possible obligation to obtain administrative
decisions that permit exclusion of agricultural land from production as well as possible fees
and other obligations regarding farm land status change do not apply to these lands.

2.3. Reclamation of degraded or devastated agricultural land (methods, entities obliged
to perform this task):
2.3.1.

Spatial development plans on limited use areas situated in the vicinity of
industrial plants. Legal basis: the Act on the Protection of Agricultural and Forest
Land of February 3, 1995 (uniform text: Journal of Laws 2017, item 1116 with later
amendments). A commune council adopts a resolution regarding approval of the plan,
having obtained an opinion of the agricultural chamber and academic centers or other
individuals authorized by the minister of rural development in cooperation with the
minister of environment. The cost of preparing of an opinion is covered by the
industrial plant. A draft plan should include: types of pollution present as well as its
concentration; influence of the pollution or other harmful factors on the current
development plan with possible division of the protection zone into parts; current
directions of plant production and size of this production; plants that can be cultivated;
recommendations regarding their cultivation and proposed method of their use;
methods to counteract decrease of land’s value in use; anticipated level of global
agricultural or forest production; a list of farms that run agricultural production; the
level of anticipated compensations resulting from decrease of production or change of
direction of production; possible obligations resulting from animal production,
including fishery; possible expenses essential for a change of directions of production;
anticipated area and cost of land purchase by an industrial plant.

2.3.2. Administrative decisions that specify reclamation obligations – these instruments
are related to a general order to counteract land degradation, in particular erosion
and mass wasting as well as the order to cover the reclamation cost imposed on a
person who causes loss or limitation of land’s value in use. These are for instance the
following types of decisions:
a) decisions that order a land owner to forestate, plant trees or shrubs or to establish
permanent grassland on this land. Competent authority: village mayor;
b) decisions that order a land owner to perform specific treatments in a specific period
of time – in case the owner caused other forms of land degradation, including ones
caused by noncompliance with regulations regarding the protection of crops from
diseases, vermin and weed. Competent authority: village mayor;
- all decisions regarding reclamation and management specify: the level of limitation
or loss of land’s value in use specified on the basis of opinions of two experts
regarding the size of limitation of land’s value in use; the person who is obliged to

reclaim the land; the direction and deadline of land reclamation; the moment land
reclamation is considered completed.
2.3.3.

Competences of the local administration authorities in terms of ex officio
reclamation in case of unknown perpetrators. At the areas of agricultural
production space, lands devastated or degraded by unknown perpetrators or as a result
of natural disasters or mass wasting, reclamation is performed by a competent
authority (district head), with the use of resources from the province’s budget. In the
case of reclamation of forest land and land designed for forestation, resources from the
state budget are used, under the rules specified in the forest law.

2.4. Evaluation of instruments adopted to counteract the degradation and devastation of
agricultural land and methods for reclamation in the light of academic research:
The most efficient form of agricultural and farm land protection is the local spatial
development plan or, paradoxically, lack thereof (it regards around 70 percent of land
nationwide). Decisions that permit to exclude land from agricultural production are a pure
formality when statutory preconditions are met, especially in terms of lower production
classes. In fact, they are rather a state control instrument, not a tool to counteract designation
of these lands to non-agricultural purposes. Evaluation of financial instruments adopted to
protect agricultural land that is presented in the literature suggests that they are not an
economic barrier that would discourage designation of agricultural land to other purposes. At
the same time the statistics show that most of the lands are designated for residential housing
purposes. Under the law, designation of these lands for such purposes excludes any charges 20.
It must be emphasized that an important barrier for the protection of agricultural and forest
land in Poland may be provisions of the geodetic and cartographic law which do not grant
authorities that run them appropriate land protection tools related to databases’ update. Even
if there is agricultural or forest land in practice that does not exist in the register, it is not
subject to protection. In Poland protection of the resources is based on the formal criterion
related to revealing of agricultural land in the land and property register.

3.

Specific regulations concerning agricultural property transactions
points 3.1. – 3.4.
dr hab. A. Suchoń
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Pursuant to Article 23 of the Constitution of the Republic of Poland, the agricultural
regime in our country is grounded in family holdings, and this constitutional principle is
respected in contracts of the purchase of agricultural real estate. The basic title for organising
and running agricultural holdings is ownership, whereas lease takes up a complementary
function only. However, the role of lease has significantly increase in recent years, following
the adoption of the Act of 19 October 1991 on the management of agricultural land owned by
the State Treasury21. Thus today, when the sale of agricultural land from the Agricultural
Property Stock of the State Treasury has been suspended, it is the lease that is the basic form
of managing agricultural land from the Stock.
A family farming holding, in turn, is a unit run by an individual farmer, that is a natural
person who is an owner, perpetual usufructor, autonomous possessor or lessee of agricultural
real property whose combined area of arable land does not exceed 300 hectares, who holds
agricultural qualifications and has been residing for a period of at least 5 years in the
commune in whose territory at least one of the agricultural real properties forming part of the
farming holding is located, and who has been running this farm personally throughout this
period.
On 16 July 2003, the Act of 11 April 2003 on the Formation of the Agricultural
System22 came into force in Poland. The Act specifies the principles of forming state
agricultural system by means of: 1) enhancing an area structure of agricultural farms; 2)
preventing excessive consolidation of agricultural real estate; 3) making sure that agricultural
activity is run on agricultural farms by people who have suitable qualifications 4) supporting
the development of rural areas; 5) implementing and applying the instruments that support
agriculture 6) active public policy. As a rule, the legislator introduces legal instruments
supporting the development of family farms run by individual farmers. As it has already been
indicated, agricultural properties are purchased, most of all by persons who have agricultural
qualifications and if the surface area of agricultural lands does not exceed 300 ha. In 2003, the
legislator introduced two instruments designed to prevent the excessive consolidation of
agricultural real estate, namely the right of pre-emption and the right of buyout vested in the
National Support Centre for Agriculture (former Agricultural Property Agency). The right of
pre-emption applies when the agricultural real estate is sold. If the agricultural real estate is
purchased as a result of:
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1) concluding agreement other than a sale agreement
2) a unilateral act in law, or
3) a decision of court, public administration body or a decision of court or executive
bodies issued under executive proceedings, or
4) another legal act or another legal event, in particular:
a) by usucaption of agricultural real estate, succession and specific bequest relating to
agricultural real estate or an agricultural farm,
b) division, transformation or merger of commercial law companies
– the National Centre acting for the benefit of the State Treasury is allowed to file a
declaration of purchasing the real property upon paying the price of the real estate.
The last amendment to the Act on Forming Agricultural System of 26 April 201923 has
provided for more cases where agricultural real estate can be purchased by a person who is
not an individual farmer.
An agricultural real estate can be purchased only by an individual farmer, unless the act
specifies otherwise. The act specified that the above-mentioned rule does not apply to, for
example, next of kin, territorial self-government units, State Treasury or the Agricultural
Property Agency (now National Support Centre for Agriculture) acting on its behalf, legal
entities acting on the basis of provisions on the relationship between the State and the
Catholic Church in the Republic of Poland, on the relationship between the State and other
churches and religious associations and on guarantees of the freedom of conscience and
religion, national parks (in the event of the purchase of agricultural real property for purposes
in connection with the protection of the natural environment).
The real estate can be purchased by other entity than an individual farmer if the real
estate is smaller than 1 ha, under the enforcement and bankruptcy proceedings; as a result of
dissolution of co-ownership, division of common estate after the dissolution of marriage and
division of the estate; as a result of division, transformation or merger of commercial law
companies. In such a case, however, the National Support Centre for Agriculture has the right
of pre-emption or the right to purchase the real estate in question. The right of pre-emption
and the right of buyout of National Support Centre for Agriculture does not apply if, most of
all, as a result of purchasing a family farm gets enlarged to a surface area not bigger than 300
ha and the purchased real estate is located in the commune where the purchaser resides or in
the neighboring commune.
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Under the Act, the National Support Centre for Agriculture acting for the benefit of the
State Treasury is entitled to the right of pre-emption of shares in a company, as prescribed in
the Act of 15 September 2000 – the Code of Commercial Law Companies, which is an owner
or a perpetual lessee of an agricultural real estate of a surface area of at 5 ha or agricultural
real estates of a total surface area of at least 5 ha.
At the same time, the provisions provide for some exceptions allowing to acquire
agricultural real property based on permits issued by the National Support Centre for
Agriculture: at the application of the seller or buyer upon the satisfaction of statutory
prerequisites. Statistical data indicates that in the majority of cases, the National Support
Centre for Agriculture does issue such permits for the transfer of ownership of agricultural
real property, especially as concerns applications issued by the sellers.
The purchase of agricultural real estate by other entities or under different circumstances
that those specified in the Act is allowed with the consent of the Director of the National
Support Centre for Agriculture given in the form of an administrative decision issued upon
the request of:
1) a seller of agricultural real estate, if: a) proves that it is not possible to sell the
agricultural real estate to the entities mentioned in (1) unless the real estate is to be
purchased under other legal act than sale, b) the purchaser of the agricultural real estate
undertakes to run an agricultural activity in the purchased agricultural real estate c) as a
result of purchasing the agricultural real estate there will not be an excessive
consolidation of agricultural lands;
2) a natural person intending to create a family farm who: a) has agricultural
qualifications, b) meets the condition laid down in (1) letter b; c) undertakes to live
within 5 years from the date of purchasing the agricultural real estate in the commune in
whose territory at least one of the agricultural real estate forming part of the family farm
is located; 3) a natural person intending to enlarge an agricultural farm, if: they have
been granted aid for a young farmer and meet other conditions specified in the Act e) as
a result of purchasing the agricultural real estate there will not be an excessive
consolidation of agricultural lands;
4) school of higher education, if an agricultural real estate: a) is necessary to reach
didactic goals or conduct scientific or development research, b) is used for agricultural
purposes;
5) purchaser of agricultural real estate if:

a) the agricultural real estate is located within the region of public purpose investment
designed to reach the goals mentioned in Article 6 of the Act of 21 August 1997 on Real
Estate Management or within the lines distinguishing the region where the investment is
located established in a final administrative decision,
b) they undertake to begin the investment mentioned in a) within 12 months from the
date of purchasing the agricultural real estate.
Under the Act on the Formation of the Agricultural System, if the National Support
Centre for Agriculture rejects a written request of the seller point 1 (submitted within a month
from the day on which the refusal to grant permission becomes final), such state legal person
is obliged to submit a statement about purchasing agricultural real estate at its market price.
Therefore, if an agricultural production co-operative wishes to purchase agricultural land and
there are no individual farmers willing to do so, it will be able to enter into a sales contract
when the seller obtains the consent issued by the National Support Centre for Agriculture.
It must be stressed that the Act on the Formation of the Agricultural System expressly
excludes from its scope properties which are designated in the local zoning plan for a purpose
other than agricultural and agricultural property for which a final and binding decision on
conditions of construction and land development designating the land for non-agricultural
purposes was issued before the Act entered into force. This means that an agricultural
production co-operative may acquire ownership of agricultural land which is defined as
agricultural land in the land and building register, but which is already intended for nonagricultural purposes in the zoning plan.
The acquirer of the agricultural real property is obliged to run the farming holding
whose part is the acquired agricultural real property for a period of at least 5 years from the
acquisition of this real property, and in the case of natural persons - to run it personally.
Throughout this period, the acquired real property may not be disposed of nor given for
possession to other entities, at the application of the acquirer of agricultural real property, will
issue a permit for such transaction prior to the lapse of 5 years from the transfer of ownership
of this real property if it is necessary due to unforeseen circumstances outside of the control of
the acquirer.
It needs to be pointed out that owing to their natural qualities and inevitable process of
the depletion of their resources, agricultural lands constitute valuable national good 24. They
cannot be replaced with any other production means and, therefore, they need to be prevented
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from being “worn out”25. Consequently, the Polish law makers strive to provide for
instruments which are to protect the real estate. Additionally, the Resolution of the European
Parliament of 27 April 2017 on the state of play of farmland concentration in the EU: how to
facilitate the access to land for farmers, emphasizes that whereas land is on the one hand
property, on the other a public asset, and is subject to social obligations. The Resolution also
points out that land is a finite, increasingly scarce resource, which is non-renewable, and is
the basis of the human right to healthy and sufficient food, and of many ecosystem services
vital to survival. Thus, the document rightly concludes that agricultural real property should
not be treated as an ordinary item of merchandise26.
The provisions concerning the lease agreement itself are included in the civil code
(Articles 693-709). They mainly apply to private lease. In turn, for the so-called state lease27
other legislative acts also apply, namely the Act of 19 October 1991 on the management of
agricultural property of the State Treasury and secondary legislation based on it. 28 With
regard to the lease of agricultural land from local government units, the applicable laws in
addition to the provisions of the civil code, include the Act of 21 August 1997 on real estate
management. Hence, as can be seen, the current legal framework for the lease of agricultural
land is diverse.
In the case of private land lease, as most of the provisions of the civil code are of a
relatively binding nature, the stability of this relationship actually depends on the parties to
the contract and the provisions of the contract. The Polish Civil Code gives the parties full
freedom to conclude a contract of lease of agricultural land for a short period of time or for an
indefinite period of time. Such leases are unstable.29 The longer the lease term, the greater
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stability for the parties as well as certainty about their rights and obligations. Article 700 of
the Civil Code, which allows the lessee to demand a reduction in the rent in negative
circumstances

e.g. hurricane, hail, fire, flood or plant freezing, is in principle beneficial.

Pursuant to this article, if owing to circumstances that the lessee is not liable for and that are
not his or her responsibility, the usual revenue from the lease object has been subject to a
substantial reduction, the lessee may demand the reduction in the rent due for a given economic
period. This provision, however, causes doubts of interpretation.
An essential factor in guaranteeing the stability of farming is the possibility of
purchasing leased agricultural lands. Therefore, high importance is given to the right of preemption vested in the lessee of agricultural real estate. It has been regulated in the Act of 11
April 2003 on the Formation of the Agricultural System. Pursuant to Article 3, in the event of
the sale of agricultural real estate, the lessee is entitled to the right of pre-emption, if: 1) the
lease contract has been made in writing with a certain date and was performed for at least 3
years starting from that date and 2) the purchased agricultural real estate is part of the family
farm of the purchaser. It must be stressed that for a dozen or so years, since 16 July 2003
when the Act of 11 April 2003 on the Formation of the Agricultural System came into being,
until 29 April 2016, the right of pre-emption of leased agricultural land was also due to cooperatives of agricultural production. This right has not been available for co-operatives of
agricultural production since 30 April 2016 (date of the coming into force of the amendment
of 14 April 2016 to the Act of 11 April 2003 on the Formation of the Agricultural System).
The lease of real estate from the Agricultural Property Agency is regulated in the Act of
19 October 1991 on managing the agricultural property of the State Treasury. Before 1992,
the lease of agricultural lands was based mainly on extending leased lands in order to enlarge
the surface area of already existing agricultural farms. Then, the lease of agricultural lands
became the main title to organise independent agricultural farms.30 In the first phase of
privatisation, at the beginning of the 1990s, it was necessary to pass state property to private
entities in order to ensure continuity of production.
Under Article 39 of the Act of 19 October 1991, the lease contract is made following a
public written or oral tender. The contract of lease of agricultural real estate is made, in
principle, for a period of 10 years. It needs to be stressed that under the Act the tender is not
conducted if the existing lessee submitted to the National Support Centre for Agriculture a
declaration of intention to continue the lease of real estate in compliance with new conditions
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arranged with that institution, with the reservation that the lease rent cannot be lower than so
far. The lease rent is defined in the contract as a sum of money or the financial equivalent of a
relevant amount of wheat. It is paid six calendar months in arrears. Detailed conditions for
setting the amount of rent are laid down in the Regulation of the Minister of Agriculture and
Rural Development of 1 October 2016 on the method of setting the lease rent in contracts of
lease of real estate from the Agricultural Property Reserve of the State Treasury. Currently,
agricultural property is usually leased to individual farmers by the National Support Centre
for Agriculture, but there are examples of agricultural production co-operatives having
entered into such contracts a few years ago and the lease has been extended for further
periods.
Under Article 29 of the Act of 19 October 1991 on the management of agricultural real
estate of the State Treasury, the lessee of the real estate purchased is entitled to the preemption right to purchase the real property from the Reserve at the price set in the way
prescribed in the Act on condition that the lease has lasted for at least 3 years. As of 30 April
2016,31 it is generally forbidden to sell agricultural state real estate. The rule applies, however,
only to agricultural lands of a surface area not bigger than 2 ha. The sale of lands bigger than
2 ha requires the permission of the Minister of Agriculture and Rural Development. This
means that currently agricultural production co-operatives that lease land for at least 3 years
may purchase land of up to 2 ha provided that the National Support Centre for Agriculture
wishes to sell it. Land with a larger area requires the approval of the Minister of Agriculture
and Rural Development.
On 30 April 2016, Act of 14 April 2016 on the Suspension of the Sale of Agricultural
Land of the Agricultural Property Reserve of the State Treasury and the Amendment of
Certain Acts came into force. Article 1 of the act brings a significant change, which is the fact
that within 5 years from the date of its entry into force, the Act suspends the sale of property
or its part included in the Agricultural Property Reserve of the State Treasury.
In conclusions, since the Polish Constitution of 1997 prescribes that the basis of the
agricultural system of the State is a family farm, individual farmers who run such farms are
privileged to purchase agricultural real estate. Article 2a of the Act on Forming Agricultural
System specifies that it is only an individual farmer than can purchase agricultural real estate
unless the act prescribes otherwise. At the same time, it is also possible for other entities to
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purchase such real estate provided they are granted permission by the National Support
Centre for Agriculture. What needs to be emphasized is that a change to an area development
plan (locating the agricultural real estate in the areas designed in the area development plan
for non-agricultural purposes) results in the fact that the agricultural real estate is not subject
to the following rules: limitations in respect of purchasers of agricultural real estates; the
National Support Centre for Agriculture is not entitled to the pre-emption right and buyout;
the right of buyout does not relate to the inheritance under the last will and testament;
shareholders can use such agricultural lands as a contribution in kind.
Since the Act of 14 April 2016 on Suspension of Sale of Property from the Agricultural
Property Stock of the State Treasury and Amendments to Certain Acts came into force, the
lease from the Property Stock of the State Treasury has been growing in importance. Since 30
April 2016, lease has been the main form of managing the property from that Stock.
To sum up, it needs to be stressed that Polish regulations are favourable mainly to
setting up and enlarging family farms. At the same time, the law does not forbid running or
enlarging other agricultural farms than family ones as the persons running such units are
allowed to make contracts of lease of agricultural lands or purchase lands with the permission
of the National Support Centre for Agriculture.

3. Specific regulations concerning agricultural property transactions
points 3.5. – 3.6.
dr M. Szymańska
3.5. Instruments of the specific regulation concerning mortis causa transactions
The issue of change of generation in agriculture in the event of the death of a farmer
are important issues. The regulations governing the inheritance of farms were the most
stringent in Poland and were gradually liberalized by subsequent amendments to the Civil
Code (k.c.). The provisions of inheritance law do not define the concept of an agricultural
holding. This definition is contained in art. Art. 55³ k.c. According to the wording of this
article, the agricultural holding consists of "agricultural land with forest land, buildings or
their parts, equipment and inventory, if they constitute or may constitute an organized
economic whole, and rights related to running a farm". The most important element of an
agricultural holding is agricultural real estate. This definition is regulated in art. 46¹k.c. None
of these definitions - of an agricultural holding or an agricultural property - contain any
minimum surface criterion. For the purpose of applying specific provisions regarding

inheritance of agricultural holdings in art. 1058 k.c. area criterion introduced. Pursuant to the
wording of this provision, "to inherit from the Act of agricultural holdings covering
agricultural land with an area exceeding 1 ha, the provisions of titles preceding the books of
this with changes resulting from the provisions below" shall apply, while farms with smaller
areas are inherited on general principles. The definitions of an agricultural holding and
agricultural real estate have been introduced into the Civil Code by an Act amending from
July 28, 1990 and apply to the statutory inheritance of a farm since 1 October 1990.
Two regimes of inheritance of farms in the shape existing since 1990 - the model of
inheritance that is not subject to any restrictions and the model of statutory inheritance, based
on the application of specific provisions, resulted in application and legal questions to the
Constitutional Tribunal to determine whether the provisions of the Civil Code on statutory
inheritance of farms agricultural products are compatible with the Constitution of the
Republic of Poland. It was about the compliance of these provisions with art. 64§ 1 and 2, art.
21§ 1 and art. 31§ 3 and also art. 32 § 1 and 2 of the Constitution - the Constitution of the
Republic of Poland of April 2, 1997.
The Constitutional Tribunal examined the application in full and answered the legal
questions of the courts by issuing a judgment on 31 January 2001. In this judgment, the
Constitutional Tribunal stated that from the date of publication of the verdict in the Journal of
Laws, ie from February 14, 2001, regulations affecting the determination of heirs of a farm in
the event of statutory inheritance lose their force as incompatible with the Constitution. Noncompliance with the Constitution is recognized in art. 1059-1062 k.c., 1064 and 1087, but
only in relation to inheritances opened since February 14, 2001.
However, as to the provision of art. 1063, it is, according to the Constitutional
Tribunal's judgment, inconsistent with the Constitution in its original wording and in the
wording changed by the Act of October 26, 1971. The Tribunal did not find the Constitution's
non-compliance with the provision given in the Act of March 26, 1982. In this judgment, the
Constitutional Tribunal regarding the unconstitutionality of provisions concerning the
statutory inheritance of agricultural farms clearly stated that the loss of binding force by
individual provisions takes place ex nunc. The rationale for the adoption by the Constitutional
Tribunal of such a solution was the broadly understood lex retro non agit principle,
recognized by the Tribunal as the foundation of the rule of law, and the principle of trade
safety. Thus, the Constitutional Tribunal accepted that the constitutional protection of
property and other rights as well as the protection of legal security and trust in the law is of
greater value than the protection of the right of inheritance. The only exception to the solution

adopted by the Constitutional Tribunal concerns the cited Article 1063 k.c. The result of this
judgment is that the same provisions are compatible
with the Constitution of the Republic of Poland, if they apply to inheritances opened before
14 February 2001, while in relation to inheritances opened after that date they are contrary to
the Constitution.
In the case of statutory inheritance as to inheritances opened before February 14, 2001, an agricultural
holding remains a separate part of the estate subject to special regulations defined in the provisions of
art. 1058 and n. k.c. However, after this date, the separation of the principles of statutory inheritance
of farms in the substantive sense ceased to exist, which is why the desirability of further maintaining
the construction of two inheritance heirlooms - agricultural and non-agricultural - dropped out.
Legislative heirs falling under the farm's estate decline are henceforth determined in accordance with
general principles. Judgment The Constitutional Tribunal abolished the unfair and unfair side of the
diversity of the rules for establishing a will and statutory heir to an agricultural holding.

As for art. 1058th k.c. The Constitutional Tribunal did not see any inconsistency with the
Constitution of the Republic of Poland. However, due to the unconstitutionality of the
remaining provisions, this provision has become an empty standard, devoid of practical
impact, which allows only the possibility of separately regulating the inheritance as to the
inheritance, which includes an agricultural holding.
A similar situation applies to art. 1063 k.c. This provision is compatible with the
Constitution of the Republic of Poland in the wording given to him by the amendment of the
Civil Code of 1982. However, in connection with the pronounced non-compliance with the
Constitution, art. 1059 k.c., the provision of art. 1063 k.c. after February 14, 2001 it became
an empty standard. If only the persons permanently incapable of work are appointed to inherit
this farm, their inheritance takes place on general principles. The effects of this provision in
the original wording and in the wording of the Act of 1971, when in the absence of heirs
fulfilling the conditions of art. 1059 he inherited the State Treasury, the legislator tried to fix
it on the basis of art. 15 of the Act of July 28, 1990. Pursuant to this provision, an owner of an
immovable property belonging to an agricultural holding which before 6 April 1982 inherited
from the State Treasury Act after a person being the testator of this holder or his initial owner
may demand that the State Treasury transfer ownership of that property to him. The transfer
of ownership takes place free of charge, however, the State Treasury may demand from the
buyer reimbursement of expenses incurred to cover debts related to the agricultural holding.
Upon transfer of ownership to the buyer, rights and obligations falling under the inheritance
related to the agricultural holding are transferred.

In the case when the property included in the farm, which the State Treasury
inherited from the decree from the testator before April 6, 1982, is in the possession of the
Treasury, the above provisions also apply to the heirs of the testator or their descendants if at
the time of entry into force of this Act, that is on October 1, 1990, they met the requirements
provided for in art. 1059 point 1 or 2 of the Civil Code
in the wording given by the Act of July 28, 1990, except that the State Treasury may require
the buyer to return the necessary outlays that are not coveredin the benefits that he obtained
from the property, and demand other outlays that increase the value of the property at the time
of transfer of ownership. However, it is not possible to transfer ownership in the event that the
State Treasury has raised buildings or other equipment worth more than the value of the
property. In such a case, the heirs may demand compensation from the Treasury as in the case
of expropriation of the property.
The provision of art. 1067 k.c. was left in force as being in conformity with the
Constitution. The Constitutional Tribunal stated that the principle of equal protection of
inheritance rights is not absolute and does not exclude the possibility of limiting the amount
of repayments owed to the heir. An analogous position refers to art. 1082, which results in the
possibility of reducing the retainer.
The provision of art. 1079 k.c. it was aimed at mitigating accidents favoring one group of
heirs in relation to the other, when some of them inherited "share in a declining agricultural holding",
and others "share in the total inheritance" pursuant to art. 1060 - 1062 k.c. by admitting the credits
between the two inheritors constituting the inheritance. Because as of 14 February 2001, art. 1059 k.c.
and all heights including the farm are purchased by the heirs according to the same general rules, it
made no sense to contrast the share in the total decline to the share in the declining farm. Therefore,
this provision has become an empty standard.

Article 1081 of the Polish Civil Code, which was not considered to be in conflict with the
Constitution by the Constitutional Tribunal, may be applied after February 14, 2001 in the
current manner.
In the light of the Constitutional Tribunal's judgment, it should be noted that in the
case of declaring the acquisition of an inheritance, which includes an agricultural holding,
different legal regimes still depend on the day of opening the inheritance, as this judgment
covers open declines since February 14, 2001 . Thus, if the inheritance was opened before
April 6, 1982, the provisions of the Act of 1971 apply, if the decrease was opened in the
period from April 6, 1982 to September 30, 1990, the provisions in the wording of the Act of

1982 shall apply. If the decrease was opened in the period from October 1, 1990 to February
13, 2001, the provisions of the amendment to the Civil Code of 1990 are applied.
Concluding the considerations regarding the statutory inheritance of farms, it should be
concluded that the Constitutional Tribunal's verdict has caused that the codex regulation regarding
statutory inheritance of farms will only apply to inheritances opened before February 14, 2001. As a
result, the existing provisions of the Civil Code on the inheritance of agricultural holdings will
continue to apply. Considering the phenomenon of the rural population carrying out inheritance
proceedings with considerable delay, it can be said without any fear that the old regulations on the
inheritance of farms will be used for a long time in practice.
The Constitutional Tribunal stated unambiguously that the scope of freedom of the legislator
in the implementation of the order resulting from the Constitution to regulate statutory succession also
allows for further interference in the legal regime of individual components of the deceased person
than in the case of inheritance. For this reason, an agricultural holding may be subject to a special lawbank regulation. The confirmation of this is art. 23 of the Constitution, which formulates the concept
of a family farm as a guideline for organs of state power. This provision in the second sentence
expresses a ban on the elimination of institutions of inheritance or the introduction of such solutions
that would exclude the freedom of testing or equal protection of the rights of heirs. It does not,
however, exclude introduction of inheritance, which includes an agricultural holding, a special
regulation modifying general provisions of inheritance law in specific points. These modifications can
not be arbitrary, but they serve the practical implementation expressed in art. 23 of the Constitution of
the Republic of Poland, the principle according to which the family farm is the basis of the state's
agricultural system. The Constitutional Tribunal also stated that equal protection of property rights can
not be equated with equality of rights acquired through inheritance. The legal situation of individual
heirs may be differentiated by law, if it is necessary for the implementation of another constitutional
value and in accordance with the expression expressed in art. 31 para. 3 of the Constitution prohibits
excessive and unnecessary restrictions on the implementation of a constitutionally legitimate goal.

The question arises as to how the model of farm inheritance should look like in
Poland. It seems that the Polish legislator should create a system of influencing the agrarian
structure through the mortis causa trade that takes into account the experience of the European
Union Member States. It should be pointed out that in the legislature there is a tendency to
harmonize the conditions of reaching a falling incidence, both in the case of testamentary and
statutory inheritance, especially in the professional qualifications of the heir, and the method
of distribution of inheritance, which includes the inheritance farm. The future actions of the
Polish legislator should also be heading in this direction.
The above-mentioned basic solutions regarding inheritance of farms, regulated both in the
part of the general inheritance law and in Title X containing, though fragmentary, but still

valid special provisions regarding inheritance of farms should also be considered through the
prism of the Act on shaping the agricultural system.
3.6. Evaluation of the special regulation of agricultural property transactions in
the light of agrarian literature
According to art. 345 TFEU, Member States have the option of freely shaping the rules on property
ownership, which also applies to the ownership of farms. The principles of property law remain within
the exclusive competence of the Member States, due to the importance of ownership relations for
economic integration processes. The solutions of European law significantly determine the
admissibility of restrictions on the freedom of real estate trade in the provisions of national law. The
provisions of the Treaty do not affect the essence of the right to property, they can only significantly
interfere in the manner of using this right. In several judgments, the CJEU spoke against excessive
restrictions on agricultural real estate. From the CJEU jurisprudence, it can be concluded that the
introduction of restrictions on the acquisition of real estate should be in the public interest, the
restrictions should comply with the principle of proportionality and should not be discriminatory. The
legislator should rationally and transparently determine the conditions for the application of measures
restricting the marketing of agricultural real estate, as well as ensure an appropriate system of
verification of the activities of entities controlling agricultural real estate trade. Potential privileges for
local buyers require special attention and careful control. In order for privileges for local buyers to be
in line with EU rules, they must follow a public goal and reflect the socio-economic aspects of the
intended objectives. Among the legitimate purposes set up by the Court, it is justified to increase the
area of farms in order to develop the profitability of production in local communities or to protect the
permanent rural population. The possibility of limitation also exists if the fragmentation of land
ownership is limited or if specific rights are granted to local residents in order to take account of
concerns arising from their geographical situation. In the literature, it is widely recognized that Polish
legal regulations are not sufficient to protect agricultural property trade.

4. Restrictions as to the acquisition of agricultural property by
foreigners
Dr K. Czerwińska – Koral
There are restrictions on the acquisition of farm land by foreigners in Poland.
As a rule, those issues are regulated in the Polish Act on Acquisition of Real Estate by
Foreigners of 24 March 1920.32
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Generally, an authorisation of the Minister of the Interior is required whenever
a foreigner wants to acquire real estate in Poland. Acquiring a real property against the
regulations is null and void. In addition, agricultural properties are acquired by foreigners
subject to the provisions of the Agricultural System Structuring Act of 11 April 2003.33
The sale of real estate in Poland to foreign entities from the European Economic Area
and the Swiss Confederation was significantly liberalised following Poland’s accession to the
European Union. It was reflected in Annex XII to the Treaty of Accession of 16 April 2003.34
Once Poland acceded the European Union, nationals from the European Economic Area and
from the Swiss Confederation were no longer required to obtain an authorisation in order to
acquire real estate in Poland. Acquisition of agricultural land and forests during a transitional
period of twelve years was an exception. The transitional period expired on 30 April 2016 and
as of 1 May 2016 nationals of the Member States of the European Economic Area and of the
Swiss Confederation no longer need to have an authorisation from the Minister of the Interior
in order to acquire any real estate, regardless of its location or area.
When justifying the restrictions on the acquisition of agricultural properties, it was
stated that – in view of the end, on 1 May 2016, of the protection period concerning the
acquisition of farmland in Poland by foreigners – there was a threat that there would be an
increased interest in the acquisition of farmland in Poland among buyers from other EU
Member States, especially from countries in which prices of farmland are much higher than in
Poland. Therefore, the change was also aimed at strengthening the protection for agricultural
land in Poland from land speculation by Polish- and foreign nationals who do not guarantee
the use of the land for agricultural purposes in line with the social interest.
Acquisition of real estate is the acquisition of ownership rights to the real estate or
perpetual usufruct right (including shares in such rights) pursuant to any legal event35.
Under the statute, a foreigner is:
1) a natural person who does not have Polish citizenship, where the issues concerning
Polish citizenship are currently regulated in the Polish Citizenship Act of 2 April
200936;
2) a legal entity with its registered office in a country other than Poland, notably
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commercial companies, cooperatives, associations, foundations, churches and
religious associations, where their status as a legal entity is determined based on the
law applicable in the country of the registered office;
3) a partnership of persons listed in items 1 or 2 without the status of a legal entity,
having its registered office in a country other than Poland, established pursuant to the
legislation effective in third countries, including: societies, trusts, funds and other
entities that do not have the status of a legal entity, where such status is determined
based on the law effective in the country of the registered office;
4) a legal entity and commercial company without the status of a legal entity that has its
registered office in the Republic of Poland, that is controlled
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directly or indirectly

by persons or companies listed in items 1, 2 and 3 or that has a dominant position
within the meaning of Article 4 §1.4.b and/or c and/or e of the Commercial
Companies Code38.
5) another country, which does not explicitly derive from the statute (see, for example:
Supreme Administrative Court in its judgement of 7 March 2013, II OSK 201/12,
Legalis and the Supreme Court in its order of 13 March 2014, I CSK 47/13, Legalis).
The authorisation for foreigners from countries other than the member states of the
European Economic Area and the Swiss Confederation to acquire real estate in Poland is
given upon the foreigner’s request, provided two mandatory conditions have been fulfilled:
1) the acquisition of the real estate by the foreigner will not pose a threat to the state defence
or security or to public order, and there are no reasons against such acquisition in terms
of social policy or public health;
2) the foreigner will prove that there are reasons to believe that the foreigner has links to the
Republic of Poland, including in particular:
1. having Polish nationality or being of Polish origin;
2. entering into matrimony with a citizen of the Republic of Poland;
3. having a residence permit:
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a) temporary permit subject to exclusions set out in the Foreigners Act, or
b) permanent residence, or
c) permit of a long-term resident of the European Union;
4. being a member of a managing body of entrepreneurs being a controlled legal entity or
a company;
5. pursuing a business activity or agricultural activity in the Republic of Poland, pursuant
to Polish law.
The permission is issued by way of an administrative decision of the Minister of the
Interior, unless the Minister of National Defence makes an objection; in case of farmland,
an objection may also be expressed by the minister competent for rural development.
The objection has the form of a ruling. Such a ruling must also contain a statement of reasons
because the parties, notably the owner (holder of the perpetual usufruct right) of the real estate
and the foreigner, have the right to apply for reconsideration of the case and, subsequently,
the right to file an appeal with the administrative court. The legislator did not specify any
criteria to be followed by ministers when issuing a ruling. It is assumed that such criteria
derive from the scope of cases over which the minister in question has jurisdiction.
It is assumed that the regulations on the acquisition of real estate by foreigners in
regard to the acquisition of real estate by nationals of members states of the European
Economic Area and of the Swiss Confederation are adapted to the requirements of EU law,
especially in terms of free movement of capital to which the subjects of countries being
parties to the agreement on the European Economic Area or of the Swiss Confederation are
entitled.
Adapting the provisions of the Agricultural System Structuring Act to the
requirements of EU law, and in particular to provisions concerning free movement of capital,
seems doubtful,39 especially in the context of a number of judgments given by the Court of
Justice of the European Union in which the CJEU was against excessive restrictions on the
sale of real estate.40
There is a visible impact of restrictions in terms of acquisition of agricultural land by
foreigners on the number and the size of the agricultural properties acquired.
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In 2015, the Minister of the Interior received 656 applications for authorisation to
purchase real estate located in Poland. From among 410 cases that had been approved,
341 authorisations were given to acquire land, including 162 authorisations to acquire
farmlands and woodlands with the total area of 446.05 ha, which represents approx. 97% of
the area of all land subject to authorisations in the said reporting year. In 2016, the Minister of
the Interior received 478 applications for authorisation to purchase real estate located in
Poland. From among 356 cases that had been approved, 252 authorisations were given to
acquire land, including 51 authorisations to acquire farmlands and woodlands with the total
area of 64.78 ha, which represents approx. 81% of the area of all land subject to
authorisations in the said reporting year. In 2017, the Minister of the Interior received 502
applications for authorisation to purchase real estate located in Poland. From among 323 cases
that had been approved, 242 authorisations were given to acquire land, including 28
authorisations to acquire farmlands and woodlands with the total area of 5 ha, which
represents approx. 22% of the area of all land subject to authorisations in the said reporting
year.

5. Land grabbing and regulations concerning it, to counteract this
phenomenon
Dr R. Pastuszko
5.1. Scope for land grabbing
While relatively much attention has been focused on the phenomenon of land grabbing in
developing countries, much less attention has been paid to similar problems taking place in
developed countries, including in particular EU Member States. To the extent that Europe's
role was dealt with, the involvement of European investors in land transactions in the global
countries of the South was rather noted41. Large land investments take place in the EU
concentrating mainly in the Eastern European Member States, while land grabbing is not the
subject of official political-legal debate in Poland.
The official statistics seem to indicate that the issue of cross-border taking over of
significant land areas in Poland is relatively small. In the period 1990-2006, foreign nationals
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acquired 1400 hectares of land, and in the period 2006-2017 respectively 6566.34 hectares42.
Nevertheless, as reported by local farmers, more than 200 000 hectares of land in the West
Pomeranian Voivodeship were purchased by foreigners (Dutch, Danish, German and British
entities). This has been done through the so-called substitute purchasers (so-called "straw
men") - Polish citizens, often small farmers. In addition, it is estimated according to similar
reports, that foreign entities lease in Poland up to 200 000 hectares43. NGO studies identify
only 7 situations as typical examples of land grabbing: until 2012 – 4 transactions involving
land of 10 321 hectares44, until 2016 – 3 transactions concerning an area of 33 100 hectares45.
5.2. Instruments to counteract this phenomenon
The normative solutions that affect the actual reduction in the phenomenon of land
grabbing in Poland are the legal acts presented in the earlier sections of this report: Act of 11
April 2003 on the shaping of the agricultural system, and Act of 24 March 1920 on the
acquisition of real property by foreigners46. It must be stressed that successive amendments 47
to the above-mentioned legislation resulted from primarily the legislature's assumption on
restricting the actual possibility of acquiring ownership of agricultural land by entities
originating from the territory of Poland due to the passage of the 12-year transitional period
for the free movement of capital48. This has resulted in the adoption of restrictive legal
arrangements on the ownership of agricultural real estate, which indirectly restricts the
possibility of land grabbing in the territory of Poland.
Of paramount importance is a solution that determines a specific norm delimiting a
maximum allowable area. According to Article 6 (2) of the Act on shaping the agricultural
system, the area of the purchased agricultural real estate, plus the surface area of agricultural
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real estate forming part of the family farm of the purchaser, may not exceed the area of 300 ha
of agricultural land.
A dominant role in global processes of large-scale takeover of agricultural land is
played by corporate purchasers. As a rule, according to Article 2a (1), only an individual
farmer can be a purchaser of agricultural property. The status of an individual farmer can only
be held by a natural person (Article 6(1) in princ of the Act on shaping the agricultural
system). Entities that do not hold the status of an individual farmer (especially - legal
persons) may acquire ownership of an agricultural property only with the consent of the
director of the National Centre for the Support of Agriculture49, which is to be expressed in
the form of an administrative decision (Article 2a (4) of the Act on shaping the agricultural
system).

Obtaining permission for an acquisition of real estate is conditional on

demonstrating that there will be no excessive concentration of agricultural land as a result of
the acquisition (Article 2a(4)(1)(c), Article 2a(4)(3)(e.), which should to mean that local
structural conditions should be taken into account during the administrative procedure.
The provisions of the Act also restrict the possibility of obtaining effective control
over agricultural land as a result of transformation of business entities, which is common
practice in global land takeover processes. According to Article 3a (1) of the Act on shaping
the agricultural system, the National Centre for the Support of Agriculture acting for the
benefit of the State Treasury shall have pre-emption rights for shares in a capital company
that is the owner or perpetual usufructuary of an agricultural property with an area of at least
5 ha, or agricultural real estate with a total area of at least 5 ha. To partnerships, Article 3b(1)
of the Act on shaping the agricultural system shall apply, according to which in the case of a
change in shareholders or a new partner joining a new shareholder to a company which is the
owner or perpetual usufructuary of an agricultural property with an area of at least 5 ha or
agricultural real estate with a total area of at least 5 ha, the National Centre acting for the
benefit of the State Treasury may submit a declaration of purchase of these properties for a
price corresponding to their market value.
Irrespective of the solutions of the Act on shaping the agricultural system with regard to
entities which are not nationals or entrepreneurs of the States - parties to the Agreement on
the European Economic Area or with the Swiss Confederation - the instruments provided for
in the Act of 24 March 1920 on the acquisition of real property by foreigners shall apply. Of
paramount importance is the comprehensive definition of a foreigner (Article 1(2) of the cited
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Act), which results in a very broad subjective scope of application of statutory restrictions 50.
According to Article 1(1) of the Act, the acquisition of agricultural real estate by a foreigner
requires a permit to be issued by way of an administrative decision, by the minister competent
for internal affairs, if no objections are raised by the Minister of National Defence and the
minister competent for rural development.
5.3. Evaluation of the efficiency of adopted instruments to counteract land grabbing
as regards their efficiency.
The restrictive nature of the solutions applicable in the Polish legal system undoubtedly
allow us to assume that they may effectively limit the actual possibility of taking over
agricultural land (land grabbing). Nonetheless, it is worth stressing that they only regard
ownership-related transaction. Since there is no regulation on lease of agricultural land, it
may constitute a potential area of abuse.

Summary
Dr hab. Teresa Kurowska, dr hab. prof. UŚ Dorota Łobos – Kotowska, dr Paweł Gała
Protection of agricultural land is a topic that is of great social significance. Agricultural
areas in Poland offer attractive location in the centre of Europe, outstanding natural and
landscape features, including a high level of biodiversity, relatively low level of soil
degradation owing to rather not extensive agriculture, and a low price in comparison to the
Western European countries. The specified features the Polish agricultural real estate can
result in an interesting offer for the foreign acquirers.
Poland, like many other EU Member States, has restricted freedom of the real estate
trading and introduced control over it. The control over real estate transactions shall be
carried out using instruments of public law and private law. This control refers both to inter
vivos gifts and gifts mortis causa. The primary reason behind introducing such restrictions is
to protect agricultural land from being acquired by entities that do not intend to carry out
agricultural activity; on the contrary, they intend to buy such land to resell it for a profit
(speculative goal) or change the use of land from agricultural production to investment
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activity. The basic restrictions in agricultural land trading were introduced by way of the
Agricultural System Structuring Act of 11 April 2003;51 that statute was subject to many
amendments over the years and it is applicable to all the acquirers, including foreigners. The
latter group is also subject to restrictions arising from the Act on Acquisition of Real Estate
by Foreigners of 24 March 1920.52 The statute introduces administrative control on the
trading of real estate with foreigners from outside the European Economic Area.
Protection of land with spatial planning instruments is equally important. The
priorities of land management have changed over the recent years; more and more emphasis is
put on the importance of agricultural land as a public good which must be protected. It should
be done, however, while balancing the interests of the individual entities and the principle of
social justice and the public interest.
This topic is closely related to the protection of agricultural land in terms of quantity
so that it is not converted to other purposes; in this case, there is a general legal impact
instrument which the communes may use to influence the directions of spatial planning,
notably the duty to prepare a plan for the entire area covered by the land use plan whenever
there is a conversion of land use into non-agricultural land. This protection aspect was
supplemented by qualitative protection of agricultural land to prevent its degradation and
devastation.
Land grabbing summarises the topics discussed in the Polish national report. It goes
without saying that agricultural land should be treated as the common good which is subject
to protection by the public authorities. There is also no doubt that instruments must be
adopted to counteract land grabbing. However, this requires more reflection on the quality of
law being drafted.
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