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Preface
Dear Reader
The second CEDR Regional Forum in January 2019 in Seville, dedicated to the Mediterranean region,
was a great success thanks to the organization of our Spanish hosts. The contributions can be read in
this issue. The Jubilee Congress of September 2019 in Poznań is also already history, in this case a
success story. Here is the synthesis report, but the work on the conference proceedings has already
begun. Dear readers, here's to "reading again" in 2020!
Roland Norer
Editorial Director

Chère lectrice, cher lecteur
Le deuxième Forum régional de la CEDR en janvier 2019 à Séville, dédié à la région méditerranéenne,
a été un grand succès grâce à l'organisation de nos hôtes espagnols. Les contributions peuvent être
lues dans ce numéro. Le Congrès jubilaire de septembre 2019 en Poznań est aussi déjà de l'histoire,
dans ce cas une histoire à succès. Voici le rapport de synthèse, mais le travail sur les actes de la conférence a déjà commencé. Chers lecteurs, à la " relecture " en 2020!
Roland Norer
Editorial Director

Sehr geehrte Leserinnen und Leser
Das bereits zweite CEDR Regional Forum im Januar 2019 in Sevilla, das der mediterranen Region
gewidmet war, war dank der Organisation unserer spanischen Gastgeber ein großer Erfolg. Die Beiträge können in dieser Ausgabe nachgelesen werden. Der Jubiläumskongress vom September 2019 in
Poznań ist ebenfalls bereits wieder Geschichte, in diesem Fall eine Erfolgsgeschichte. Hier schon einmal
der Synthesebericht, die Arbeiten am Tagungsband haben aber bereits ebenfalls begonnen. Werte Leserinnen und Leser, auf ein «Wiederlesen» in 2020!
Roland Norer
Editorial Director
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President’s Corner
Views of the President Geoff Whittaker
I am pleased to welcome you to this, the second edition of the CEDR Journal for 2019.
The papers contained in this edition are drawn mainly from the work of the contributors to our Mediterranean Forum meeting held in Sevilla earlier this year. Grateful thanks to all who participated in
those discussions and presented their view of important and diverse subjects affecting rural communities in the Mediterranean territories, as also to Vice President Dr Esther Muñiz Espada of the University of Valladolid and Prof Asunción Marin Velarde of the University of Sevilla for their work in administering the Forum.
Work is under way to present a further meeting of the Mediterranean Forum in early 2020 in Rome.
Look to the CEDR website (www.cedr.org) for details which will be published as soon as they are finalised.
The major subject of this President’s Corner is, however, the XXX Congress of CEDR held in Poznań
in September. This highly successful event was splendidly hosted by the Faculty of Law and Administration of the Adam Mickiewicz University and administered by Prof. Roman Budzinowski, President
of the Polish Agricultural Law Association, and Prof. Przemysław Litwiniuk of the Warsaw University of
Rural Management.
The discussions, as always at CEDR Congresses, were wide ranging, but focussed on the highly topical
subjects of Food Security and Food Sovereignty and the Protection of Cultivated Land. All the papers
and conclusions of the Commissions can be found on the website at www.cedr.org/events/2019-congress-poznan/ along with a short video, produced by the Polish Association, giving a flavour of the
atmosphere and camaraderie present in this very welcoming environment.
A significant administrative development in the CEDR agreed in Poznań was the amendment of our
statutes. CEDR has historically been structured by way of national associations, and individual membership has been permitted only from nations in which there exists no such national association. While
the national basis remains the main process by which people may become associated with CEDR, it has
been made possible for anyone – not only lawyers – who has an interest in the subject of rural law, in
its increasingly wide application, to join CEDR directly as an individual member, no matter from which
nation they come.
It is not intended by this to diminish the importance of the national associations in the administration
of CEDR, and safeguards have been agreed to ensure that that does not happen. But it is more important, in the modern world, for us to be flexible in the way we do our business. If we do not do that,
we risk falling behind those who are creating the legal environment in which rural communities exist
and, hopefully, may thrive.
As I said in my opening address to the Congress of Poznań, fulfilling the objects of CEDR requires
persons who are willing to assist in the collation and processing of information from within their local
neighbourhood and communicating it to us, so that we may contribute to the formation of clear and
unambiguous laws which will cause least inconvenience to the citizens affected by them.

6

CEDR-JRL

2019/2

At present, we have only four principal officers and six assistants and consultants. All do an excellent
job and are vital to our work, but all also have other primary functions in their lives and can devote
only a small amount of their time to us. With that in mind, I repeat my request for anyone who is
interested in what we do and considers that they may have the time and expertise to assist our work
to come forward and present themselves to the Executive Board.
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News

III CEDR Regional Forum Mediterranean Europe
7th – 8th February 2020, Rome (Italy)
Università La Sapienza, Facultà di Giurisprudenza (Faculty of Law), Piazzale Aldo Moro, Sala Lauree
Dir. L. Russo

7th February, afternoon
Mediterranean Forum (detail informations as soon as possible on the website)
8th February, 10 h -12.30 h
CEDR Board of Management meeting

CEDR Prizes 2019
Prize of the CEDR
Taalkea Bremer, Die rechtliche Gestaltung des Agrarstrukturwandels, Baden-Baden 2018
Zsófia Hornyák, A mezögazdasági földek öröklése, Miskolc 2019
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Publications

Cheikh Younes Ahmad, Vers un nouveau droit des baux ruraux en Syrie. Approche comparée Syrie/France, Nantes 2019
Cristiani Eloisa/Di Lauro Alessandra/Sirsi Eleonora (ed.), Agricoltura e Costituzione. Una Costituzione
per l’agricoltura. In onore di Marco Goldoni, Pisa 2019
Dederer Hans-Georg/Hamburger David, Regulation of Genome Editing in Plant Biotechnology. A
Comparative Analysis of Regulatory Frameworks of Selected Countries and the EU, Cham et al. 2019
Hille Cornelius, Das Recht des Getreidehandels. Eine juristische Betrachtung des Handels mit Ware
und Derivaten auf Basis von Agrarrohstoffen, Baden-Baden 2019
Jung Nicolas, Die Vergabe von Unionsbeihilfen. Dargestellt am Beispiel der Landwirtschaftssubventionen der Europäischen Union, Baden-Baden 2019
Kaluza Peter, Die Sozialversicherungsbeiträge der Bauern, Wien 2018
Martínez José/von Garmissen Bernd (Hrsg.), Agrarrecht. Gesetzessammlung, 2. Auflage, Clenze
2018
McMahon Joseph A., EU Agricultural Law and Policy, Cheltenham/Northampton 2019
Norer Roland (Hrsg.), Landwirtschaftsgesetz (LwG) Kommentar, Bern 2019
Paganizza Valeria, Bugs in law. Insetti e regole dai campi alla tavola, Milano 2019
Sherman Brad/Chapman Susannah, Intellectual Property and Agriculture, Cheltenham/Northampton 2019
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Global and local dimensions of farms
Giuseppe Spoto
Prof.avv., Roma Tre University (Italy)
1. Globalisation as a phenomenon has profoundly altered the role of individual states over time. This
role must be taken into account in developing a market economy model that is generally able to selfregulate, but in which the focus remains on choices that favour legal systems capable of providing the
best investment opportunities, or a lower tax burden allowing companies to bear lower costs. States
that can offer these advantages can better attract producers’ investments.
After initial enthusiasm in exploring these issues, the first challenges began to emerge: while it is
true that “successful” legal systems are those that are able to offer companies legislation suitable to
achieve their objectives, this model can produce negative effects such as a competitive edge for countries that don’t concretely safeguard workers’ rights or protect the environment, or countries that employ tax avoidance mechanisms, i.e. tax havens.
The truth is that, today, individual national economies are forced to operate in vast markets, and the
description of the free market economy model - in which the state is represented as an impartial arbiter that ensures fair competition – can no longer be applied in a perfect manner, in that no competition
between companies can take place within a single system to the exclusion of all others since “borders”
have expanded enormously. There is something to be added to this observation: what we are witnessing is a contamination between different legislative models that makes the general framework of economic globalisation increasingly complex. In a certain sense, we have entered a new phase which can
no longer be explained exclusively by theories on competition between legal systems, and which requires further reflection and further study.
In order to relaunch national economies and tackle the financial crisis, in recent years legal systems
have generally followed “recipes” primarily focused on reducing production costs for businesses, while
direct aid policies have largely been limited due to prohibitions at a European and international level.
However, we need to start thinking about new models that are better able to face the problems deriving from a given economic framework in a global and constantly changing dimension.
A different perspective is only attainable if we evolve our understanding of new types of contracts
signed between companies to reach common objectives; we must shift the attention from mere competition to more sophisticated forms of collaboration, without crossing the line into prohibited cartels
or mergers. These business aggregation models are allowed because they are constructed for the sake
of common programmes that are potentially open to all those having the same interests.
The idea here is to create new models of cooperation and collaboration that are not born to “divide”
according to the logic of competition, but to unite those who face the same challenges. Tools that are
not designed for competition-oriented “attacks”, but rather defense against structural and collective
problems that affect all those working in the sector in the same way.
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So far, the agricultural sector has been regulated by different rules compared to the general principles on competition between companies and the prohibition of state intervention, and the common
agricultural policy has allowed a system of agricultural production aid to be implemented. But globalisation and new challenges brought by the economic and political crisis invite further reflection in this
specific sector as well.
Cooperation has become a key word at various levels. It can be recalled in the context of relations
between public and private enforcement, but it can also be recalled to highlight the phenomenon of
partnership between companies that establish a network to achieve common objectives with greater
efficiency and competitiveness.
However, there is no unanimous consensus on which method should be followed to consolidate new
forms of collaboration between companies. On the one hand, contracts flanked by the idea that cooperation relations must be formalised seem to be the most suitable tool for this purpose; on the other
hand, this model currently seems to be undergoing a crisis because of studies on "informal" relationships based on the achievement of results.
2. In a globalised age, companies are no longer the protagonists of the economy and become small
gears in a machine too vast and complex to be understood separately from the surrounding world.
In a market where goods and people can travel quickly, and large business groups that can offer their
products globally dominate the scene, small businesses that cannot compete with the larger ones face
an uphill struggle. For this reason, medium and small businesses can only remain competitive by deciding to cooperate, implementing common strategic projects and objectives. To avoid losing their independence and individuality, companies can decide to sign a “network contract”.
The companies that make up a network remain distinct, autonomous entities, possibly continuing to
compete with each other, but only within a more general framework.
Forms of collaboration can involve not only the main business activities, but also complementary
ones, in a given stage or in several stages of the supply chain. Any contribution of goods and services
takes place in a relationship marked by interdependence that does not exclude the legal and economic
autonomy of each participant in the network.
Parties to network contracts essentially decide to increase their ability to innovate, both individually
and collectively, by devising a common programme aimed at collaborating in specific fields, exchanging
information, or providing services.
This type of contract can be very appealing, especially for farms. The possibility of organising internal
work resources and putting everyone’s resources together to achieve common objectives allows for
limits connected to local productions and short supply chains to be overcome, and to widen distribution. Clearly, companies connected to the network will have broader opportunities than those that
choose to operate individually. The networking phenomenon is also particularly advantageous for rural
development policy objectives, because entrepreneurs will be able to overcome the economic and
environmental disadvantages associated with land fragmentation. For this reason, business-to-business networks have been taken into account in the European framework for rural development, i.e.
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the European Agricultural Fund for Rural Development (EAFRD), which provides many funding possibilities.
Still, interpreting national legislation in a manner consistent with European laws on the subject of
Common Agricultural Policy is no easy task. Indeed, one can encounter many issues of interpretation
and overlap. For instance, the list of products that are considered “agricultural” at European level,
pursuant to Annex 1 to the Treaty on the Functioning of the European Union (TFEU), does not always
match definitions of agricultural products in national legislation.
Let us take Italian law as an example. Timber is not included in Annex 1 to the TFEU despite forestry
activities being considered the main agricultural activity by Article 2135 of the Italian Civil Code. Or
consider sugar and flour: Italian law considers these industrial products, while Annex 1 to the TFEU
lists them as agricultural products. Which rules should be applied in these situations? The rules governing agricultural production or the rules governing industrial production?
Another aspect that warrants closer examination is the application of non-compete clauses in network contracts between several farms. What must be assessed here is whether exceptions should be
made in this area with regard to the ban on mergers, and – more precisely – whether any specific legal
treatments exist within the generally applicable rules on horizontal and vertical agreements. Article
209(1), second subparagraph, of EU Regulation No. 1308/2013 provides that Article 101(1) TFEU shall
not apply to agreements, decisions and concerted practices of farmers, farmers' associations, or producer organisations “which concern the production or sale of agricultural products or the use of joint
facilities for the storage, treatment or processing of agricultural products”, unless the Common Agricultural Policy objectives are jeopardised.
These specific objectives, established by Article 39 TFEU, are to: increase agricultural productivity by
promoting technical progress and ensuring optimal use of production factors; ensure a fair standard
of living for the agricultural community; stabilise markets; guarantee the availability of supplies; ensure
reasonable prices for consumers.
There is nothing to prevent this provision from being applied to business networks between agricultural producers, which can therefore be considered exempt from the prohibition of non-competitive
agreements. However, whether this exemption can also be extended to networks involving non-agricultural producers is up for debate.
Another problem arises from overlapping rules on networks between farms and approved interbranch organisations. Agreements of an interbranch nature between companies involved in the various stages of a supply chain are exempt from non-compete rules, provided that they are aimed at
establishing approved interbranch organisations. In this regard, however, business networks can be a
considered a separate concept from approved interbranch organisations, given that Italian legislation
on interbranch organisations states that these types of aggregations must always take the form of
associations according to Italian civil law, while business networks are accorded a more flexible treatment.
Interbranch organisations aim to bring together those involved in the entire production chain and
simultaneously play a useful role as a nexus, because they facilitate communication between participants in supply chains. Producer organisations and the processing sector operate within them, while
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the participation of the heads of the manufacturing and distribution sectors is not always possible, as
they are subject to stricter rules regarding competition. The differences therefore also depend on the
supply chain and the specifics of the productions.
Let us therefore clarify the differences between the various types of company aggregations that
might involve several agricultural undertakings, and possibly commercial ones as well. A brief parenthesis on so-called “agricultural producers’ organisations”, which only involve farmers and not the participants in the entire supply chain (farmers, processors, distributors and retailers), will be useful here.
In order to cope with the challenges of the highly perishable nature of agricultural products and the
risks generally associated with production, common measures have been put in place over time to
manage these risks. The functions carried out by producers’ organisations and the rules governing
them should be placed in this context. Still, while they have a strategic role, it is worth mentioning that
there is a notable difference between these forms of aggregation and business networks: the latter
mainly aim to increase the competitiveness of their participants. Instead, producers' organisations
were primarily created to enjoy more flexible rules on freedom of competition. This legal framework
complements other European rules, including derogations from prohibitions on state aid and anticompetitive agreements, and therefore help exclude farms from the restrictive provisions laid down
in Articles 101-109 TFEU.
3. Business networks can therefore be viewed as one of the possible tools to create a modern competition and industrial innovation policy that is in line with the considerations made by the European
Commission in its 2010 Communication to the European Parliament, “An Integrated Industrial Policy
for Globalisation Era”.
This document clearly stated that EU companies must now withstand competition from China, Brazil,
India, and many other emerging economies. Developing new strategies, therefore, has become essential.
In this regard, one can note two contrasting phenomena: on the one hand, you have globalisation
and the possibility of offering goods in a borderless market, pushing companies to unite in order to be
present even in distant nations; on the other hand, you have companies that prefer to focus their
investments on their main business activities, entrusting the company’s secondary organisational aspects to others. It is within the context of this second trend that size reduction choices can be approved, and be offset by greater specialisation of labour.
In other words, some companies choose to diversify their activities to be more competitive, grouping
up with those having the same interests and the same skills, while other companies invest in sectoral
specialisation, reduce their costs, and restructure internally. In this case, in order to avoid reducing
their production levels, and in order to have specialised personnel, companies form a network to "exchange" resources and achieve set objectives.
The phenomenon of networking between companies has also been studied in the field of legal sociology. In particular, Gunther Teubner’s work on business-to-business networks is worth mentioning.
Teubner uses the metaphor of a "many-headed hydra" to indicate that business networks lack a “single
centre of will-formation”. A network does not act according to the traditional corporate model, but
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consists of a multitude of "nodes", each of which operates autonomously for itself and simultaneously
for the "network". It is a "hybrid" that connects heterogeneous elements.
The foundations of this theory can also be found in the socialisation movements for productive forces
and sustainable degrowth.
What do I mean by "sustainable degrowth"? Let us examine two core concepts employed by
Latouche: "happy degrowth" and "sustainable growth". The first expression presents a new economic
model in which society self-limits behaviours that are considered wrong and seeks to return to a simpler way of life, where everyone can be happier, working and consuming less. This model redistributes
resources, reuses assets, halts unbridled production, and reduces inequalities. In this manner, sustainable and therefore real growth can be achieved. Development based on indiscriminate growth only
increases social inequality and does not generate widespread well-being. The invitation is to organise
collectively, so that the decrease in goods production does not reduce levels of well-being, but may
end up actually increasing everyone’s quality of life. This line of reasoning also applies to agricultural
production, because it is quite often the case that multinational companies have used land that should
have been used for agriculture, and not for industry, for the sake of greater production.
The theory has however been subjected to criticism by laissez-faire economists who consider the
concept of degrowth dangerous, in that it causes consumption to drop and therefore generates recessions. It has also been criticised by socialists, who hold that capitalism’s main problem is not an excessive production of goods, but an undue appropriation of profits.
But, if we adhere to a more moderate version and exclude more radical interpretations, the theory
of the commons proves that certain goods can be better utilised by a group of beneficiaries than by
single individuals.
The theory of economic degrowth has been widely critiqued and is not considered reliable by most
economists. Yet, despite some doubts that are to be shared, it can still be useful to better understand
many of the topics covered in this work.
A group of researchers at the New Economics Foundation (NEF) in London has evidenced the fallacies
in the traditional economic model of unlimited economic growth, through the example of the so-called
"impossible hamster". The demonstration involves observing the life of a small hamster that doubles
in size and weight every week, from birth to adulthood. If, once it reaches adulthood, it should continue
to grow at the same rate, it would reach exaggerated dimensions, depleting the food supplies of the
entire globe. There is in fact a reason that living things only grow up to a certain point in nature; it
follows that this same reasoning can be extended to all economic phenomena. When resources are
exhaustible, growing indefinitely is not conceivable, meaning that new models capable of rationalising
production must be devised. Personally, I believe the concepts of “economy” and “market” are not
"realities" that we find in nature, but rather the fruit of the human mind; hence, the observations we
can make for natural phenomena cannot be used to describe and explain economic phenomena.
However, it is possible to extrapolate some corollaries from the impossible hamster theory that are
acceptable in a more moderate form.
The implications of the sustainable degrowth theory clash with an apparent paradox. The purpose
of each company is to produce goods and services and the whole organisation is aimed at achieving
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this goal. For companies, growth means increasing production and consequently generating more
profits. The sustainable degrowth theory calls this axiom into question by highlighting a fallacy in the
traditional way of thinking about a company’s lifecycle.
If no one buys goods because an economic crisis hinders consumption, increasing production can no
longer provide a solution; rather, it becomes vital to find ways to keep the business afloat.
With some adjustments, these considerations can also apply to agricultural products, for example
when there is a famine, natural disaster, or plant disease that affects production. In these scenarios,
the problem cannot be solved by increasing production, and a business can only keep its organisational
set-up alive through the creation of a support network that allows work skills and technological means
to be shared in order to overcome the crisis.
Any reduction in a company’s size or drop in production due to negative economic situations can be
neutralised and "supported" more adequately by dividing the risks and losses between the network’s
various "nodes" for the sake of mutual survival.
4. Aggregations of companies can increase the competitiveness of their participants, but they can
also implement private forms of welfare, exceeding the single company’s limits. From this point of
view, common programmes that entrepreneurs set for themselves can be understood as a specific
means to carry out economic activity in a new way.
Solidarity between entrepreneurs could even exist during crises, "rescuing" employees who risk losing their jobs and retraining skills within the network, producing positive effects at both an employment and a social level.
Unlike traditional forms of aggregations between companies, when in so-called “co-opetition”, businesses are aware of being rivals but nonetheless pool their energies together to put them to good use,
and exploiting the competition’s strength brings about mutual prosperity.
Maximum efficiency is not achieved by unilaterally and unconditionally adhering to a rigid model
focused only on competition, but by creating a system of relationships that properly combines competition and cooperation.
Co-opetition arises when competing companies decide to collaborate on specific activities together
or on one or more production phases, so as to divide the costs of research and development and more
easily achieve an increase in the innovation sector, or in other specific areas that they view as crucial.
Co-opetition can also occur within the various stages of production of agricultural and agri-food chains.
This theory is founded on the belief that it is preferable not to be “against” one another and instead
maintain a collaborative approach to survive and prosper. The notion of total and permanent competition risks being disadvantageous for all contenders and is demonstrably inefficient, because it consumes precious resources even for the winning company.
Co-opetition mechanisms instead seek to attain a winning approach for all participants, in which no
companies are defeated or excluded from the market, in adherence to the principle of possible growth
for all.
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These ideas are also the basis for the notion of a "cluster". The term indicates an aggregation between companies located in the same area, in which cultural and geographical proximity make it easier
for businesses to trust each other and therefore cooperate. In a "cluster", personal contacts and common objectives generate opportunities for the entire geographical area.
The motivations that push companies to form a "cluster" in a given location might differ. The reasons
are mainly geographical, related to proximity between businesses, but they can also be of a historicalpolitical nature, or even a psychological one, born from comparisons between products and the desire
to emulate each other for mutual enhancement.
One might say that capitalism is entering a new, solidarity-based dimension marked by a radically
different perspective: companies still act for their own benefit, but, through their activities, also promote the interests of the other participants in the association.
In conclusion, the notion of a network is not just another useful tool for collaboration between companies, but one capable of altering the landscape of business relationships, creating something new
by combining the global dimension with the local one.
How businesses will be able to take advantage of this precious opportunity remains to be seen.
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The challenge of water and the legal protection of the
tenant farmer in Malta
Peter Caruana Galizia
Dr., Lawyer, Valletta (Malta)

1. The background
Until June 1967 agricultural leases in Malta were regulated by our Civil Code1 provisions on lease. It
is important to note that farmers in Malta hardly ever own the land they cultivate. They hold it on
annual lease basis without a written contract and pay the very low rent (say €5 per 1000 m2) yearly on
the 15th August of each year2. Till some time ago ownership of agricultural land was divided roughly
as to one-third owned by the Government, one-third by the Catholic Church and one-third by private
individuals. In 1992 the Church transferred all the property it did not need for its mission to the Government. So the Government of Malta now owns roughly two-thirds of all agricultural land in Malta.
As many of the leased holdings go back generations to the same tenant family, and as farmers were
notorious in the past for having large families, fragmentation of holdings has developed leaving farmers with very small plots which cannot in any conceivable way support a family. This has led to a proliferation of part time farmers who use the plot mainly for fodder production which is not as intense
as crop production, and grow a selection of vegetables for their own use.
Malta occupies a land area of 316 square kilometres including Gozo and Comino, two much smaller
islands forming part of the Maltese archipelago. The total population is approximately 450 thousand.
The number of agricultural holdings is 12,530, due mainly to the division and fragmentation of the land
when inherited from the older generations. The utilised agricultural area (UAA) represents 36.2 % of
the whole territory and it covers 11,450 hectares, the smallest value recorded within the EU-27: 89 %
of farmers have less than 2 hectares of UAA, while the remaining 11 % do not exceed 10 hectares of
UAA. Moreover, 81 % of the UAA of the whole country is in agricultural holdings with less than 5 hectares of UAA; the remaining 19 % is covered by holdings which did not exceed the size of 30 hectares.
The number of persons working in agriculture is approximately 18,500. Accordingly, in 2010 the population working in agriculture represented 10.6 % of the economically active population of Malta. Of
these the number of full time farmers is approximately 1,300.
While the population increased by 14%, Maltese produce decreased by 20% and Gozitan produce
decreased by 35%. Profit from the agricultural sector had diminished by 9% and 70% of fruit and vegetables consumed in Malta are imported.

1

The Maltese Civil Code is based originally on Roman Law as updated over the years, including by the Code
Napoleon.
2
This coincides with the feast of the Assumption (Santa Maria) which also coincides with the driest period in the
year, most fields being fallow.

2019/2

CEDR-JRL

17

2. The nature of the land
Agricultural land in Malta is traditionally divided into three categories:
Irrigable land: This is land with its own source of water such as a natural spring from the upper water
table. The general rule is that one requires 10,000 litres of water per 1000m2 per annum for land to be
classified as irrigable.
Dry land: This is land with no direct source of water and therefore depends in theory only on the
winter rains. It is used mainly for potatoes, onions, and wheat. Our rainfall is very seasonal, generally
only between October and March or April with an average of 300mm to 500mm per annum. Many
farmers have dug boreholes for extraction of water from the aquifer, but there has been over-extraction over the years and there is penetration from the sea into the aquifer. This obviously affects the
salinity of the water. There is no charge to the farmer for the extraction of water from the aquifer. A
further issue is the over use of nitrates by Maltese farmers which also leeches into the water table.
Garrigue: This is land with dispersed pockets of soil which cannot sustain any crops. It is used as
grazing land for sheep and goats.

3. Water
Malta has an acute water shortage. This is due to several contributing factors including a population
of approximately 450 thousand on a very small land area; the needs of approximately two million tourists per year, a very low annual rainfall, no proper catchment area in the valleys allowing the flow of
water into the sea before it has a chance to penetrate into the water table and over extraction by
farmers and industry from the aquifer leading to its depletion and its replacement by sea water which
filters through the limestone.
It is said Malta is like a sieve when it comes to boreholes. There are literally tens of thousands, of
which only 10% are registered with our regulator. Although the regulator is fully aware of this discrepancy in registration, there is no political will to close down the unregistered bore-holes. It has become
impossible for farmers to grow anything consistently without a source of water. Any enforcement will
lead to a situation where local production will not suffice to supply the market making us further dependent on foreign imports and pushing up the price on the market for agricultural products. This will
push up the cost of living and will in turn lead to demands for wage increases.
It is a difficult situation and I doubt there is either a quick and simple legal or political solution to this.
We have three reverse osmosis plants which convert sea water into potable water but the cost of
production is very high and its use is limited to water for domestic consumer use, where it contributes
to approximately 50% of production.

4. The protected tenant farmer
In 1967, as pressure on agricultural land increased due to building development, the Government
enacted Chapter 199 of the Laws of Malta which gave tenant farmers two important rights: (a) the
right to renew the lease on a year to year basis under the same conditions and (b) the right to keep
the rent at the same rate. A special judicial board was set up and the owner could not evict the tenant
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or increase the rent without the authorisation from this Board. It is called the Rural Leases Control
Board presided by a judge or magistrate and two technical members.
It is consequently very difficult to evict a tenant farmer from agricultural land. The law recognises
just six grounds which are:
a)
If the owner or member of his family want to use the land for agricultural purposes for at least
4 years. The Board will assess hardship in this case and try to determine which party will suffer most.
b)
If the owner requires the land for construction, provided it is not irrigable. The judgments have
made it clear that to evict on this ground the owner must have devolvement permits in hand.
c)
If the tenant has sub-let or assigned to a person other than a co-tenant or a member of the
family. This is notoriously difficult to prove. It is possible to assign to a member of the family whilst still
alive.
d)

If the tenant has allowed the land to lie fallow for twelve months or more.

e)
If the tenant has not paid the rent within fifteen days on two occasions from a demand in
writing;
f)
If the tenant has failed to maintain and repair walls; or habitually disregarded any other condition of the lease or through negligence allowed to be caused damage (other than of small importance) to any fruit trees.
The judicial process is long and tedious with innumerable sittings. The average case will last around
three years and after this there is a right of appeal which will add one to two more years. In this scenario, especially when the owner has building permits in hand, tenant farmers are often offered tens
of thousands of Euro as an incentive for them to renounce to the lease.
Despite this protection, the number of farmers is decreasing and there are very dire predictions
about what the situation will be in say ten years’ time. Too much agricultural land is being eaten away
by road formation and petrol stations. The work is difficult and financially unrewarding and does not
attract new blood. If farmers are charged for water extraction as has often been threatened, this will
expedite their extinction.
Another point I wish to stress is the human rights aspect of the protection afforded to tenant farmers
of agricultural land. This protection violates the right to enjoyment of one’s property. The rent bears
no relationship to the value of the land yet the private owners are taxed on the value of that land for
succession duty purposes and transfers. Some private owners are challenging this before our constitutional court and the outcome is likely to be in their favour. Yet our legislature will not change the law
as the repercussions are enormous. There is no way that a tenant farmer can afford to pay rent which
is in any way related to the value of the land.
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The legal sustainability of short food supply chains
Tiago Picão de Abreu
Lawyer, Lisbon (Portugal)

Abstract
Este artículo, que es una versión más detallada de una conferencia proferida en el IV Fórum Mediterráneo de Derecho Agrario en la Universidades de Sevilla el día 25 de Enero de 2019, tiene como objetivo
analizar las principales dificultades legales de las Cadenas Cortas Agroalimentarias en Europa y concretamente en Portugal. El fomento de las cadenas cortas permite reducir el desperdicio de alimentos,
aumentar el rendimiento de la explotación agraria y promover sistemas agrícolas más sostenibles, contribuyendo asimismo para el desarrollo económico local. No obstante sus beneficios, se encuentran
todavía diversas barreras legales y de mercado que dificultan la adopción de cadenas cortas por parte
de los productores y de los consumidores de gran escala, como el sector público o los supermercados.
Fundamentados en la legislación nacional y en informes comunitarios sobre las experiencias más recientes de cadenas cortas, pretendemos sintetizar los principales problemas y algunas de las soluciones
adoptadas en casos concretos.

1. Introduction
In a world increasingly saturated with fast food and constantly seeking a healthier and environmentally more sustainable diet, it is quite pertinent to discuss the potentialities of Short Food Supply Chains
(SFCs) as mechanisms to increase farm incomes, promote ecological farming systems and contribute
to local economic development.
However, this concept of SFCs raises complex issues that need to be examined. For example, how to
define “short” and the mechanisms to control the origin of food? What are the limitations to the supply
of local products? What legal and physical barriers to direct selling of local products to consumers need
to be overturned? Does this approach work in all types of communities?
The first approach to these problems is given by the Regulation (EU) No 1305/2013: “‘Short supply
chain’ means a supply chain involving a limited number of economic operators, committed to co-operation, local economic development, and close geographical and social relations between producers,
processors and consumers”.1 It is very important for understanding how collaborative SFCs operate the
recognition by this regulation of the importance of social relationships between people involved in the
food chain.
Further details on the meaning of “limited number of economic operators” are given by the Commission Delegated Regulation (EU) No 807/2014 which stipulates that “Support for the establishment
and development of short supply chains, as referred to in Article 35(2)(d) of Regulation (EU) No
1305/2013 shall cover only supply chains involving no more than one intermediary between farmer and

1

Article 2.1.(m).
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consumer”.2 It is clearly understandable that the definition of SFCs is concerned primarily with the nature of the relationships between all the actors involved in food systems.
In line with that legislation, and as an attempt to systematize some of these ideas, the Portuguese
Ministry of Agriculture promoted the elaboration of the "Strategy for the valorisation of local agricultural production"3. This document establishes the definition of SFCs as a method of marketing which
is carried out either by direct sale from the producer to the consumer or by indirect sale, provided that
there is only one intermediary.

2. Main features
The main reason for shortening food chains is to reduce the number of intermediaries, having as few
links as possible between the food producer and the citizen who eats the food.
Although there are many models of SFCs, all share the same main characteristics:4 (i) a reduced number of intermediaries between the producer and the consumer, (ii) the food chain is transparent because the consumer knows exactly where the food comes from and how it has been produced, (iii) the
food chain is structured in a way that ensures the retention by the producer of a greater share of the
value of the food that is sold, (iv) intermediaries become partners in SFCs, fully committed to sharing
information on the origins of the food, the producer and the production techniques, and (v) geographical proximity between the origin of the products and the place of sale to the final consumer.
Another aspect to be aware of is the expansion of SFCs, which probably will be better achieved
through the co-ordination of small and micro-sized businesses than through individual enterprises increasing their size.
Collaborative measures may bring many benefits to all the participant entities. For instance, the
product range can be improved so that more producers can be involved and more jobs can be created
through retaining the added value in each territory. Resources such as equipment, tools and
knowledge also can be shared in order to improve efficiency and share costs, fighting at the same time
against the isolation felt by small-scale producers. Additionally, the negotiation power is increased,
giving more weight in contract negotiations, ensuring fair terms and conditions and, gaining access to
public and larger scale markets. 5

3. Key issues
According to the EIP-AGRI Focus Group Final Report, dated 30 November 2015, it is possible to identify the main key issues related to SFCs, which involved regulatory and financial barriers to setting up
and getting support and some marketing obstacles to develop the products, among others.

2

Article 11.1.
“Estratégia para a valorização da produção agrícola local” (Despacho n.º 4680/2012, dated April 3).
4
(Ilhéu, Maria José (Direcção-Geral de Agricultura e Desenvolvimento Rural), p. 16).
5
(EIP-AGRI Focus Group, 2015, p. 6).
3
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It is possible that either national or EU regulations and tax systems may act as an obstacle to the
development of SFCs. Although it is conceivable to implement rules with a certain degree of flexibility,
all European countries do not apply the same criteria on their regulations. For example, EU hygiene
rules were identified6 as the most important point to address as they pose considerable challenges to
small and traditional food production systems in general.
Another problem is related to the access to finance in order to invest, because it is not easy to SFCs
to secure bank finance7. How can small, often family businesses borrow from banks without being
charged a high interest rate, as they are considered to be high risk? Or, for example, how to secure
investment and share the rewards amongst a group of small companies? Some businesses would share
immediately the profits and others would like the funds to be reinvested. 8
The lack of relevant skills is also a major challenge since it is essential to understand how collaborative SFCs can acquire or exchange skills adapted to new and collective projects. Two examples given
by EIP-AGRI Report illustrate the type of solutions that can improve skills: (i) as in France butchers are
not trained any longer to buy animals directly from the farm, one idea that has been tried was ‘speed
dating’ or show rooms, which have been organised to facilitate meetings between farmers and caterers; (ii) in Hungary it has been suggested adult training to school assistants that do not know how to
prepare some fruits and vegetables (e.g. how to peel, cut, cook, etc.) in order to facilitate the use of
farmers’ products. 9
Another aspect to be aware of is the importance of a good branding to promote the products, give
them economic value and communicate SFCs values to potential buyers. The consumer understands
and is prepared to pay for the qualities of the product, such as its taste, health properties or freshness,
without being necessarily more expensive than middle-range industrial products.10
However, one of the biggest barriers to technology adoption for SFCs is the high cost and low availability of small-scale equipment, since much technological research has been focused on agro-industrial equipment of large-scale.
Furthermore, it is essential to gain a better understanding of how to access to markets and consumers; i.e., how consumer lifestyles affect the food they purchase and where, when and how they wish
to purchase it so that this can inform product development and marketing. Nevertheless, the development of markets has several challenges when facing the different types of product categories, localities
(urban, peri-urban, rural, sparse), food cultures and lifestyles and markets (local communities, online
customers, public sector catering, hotels, restaurants or supermarkets).

6

(EIP-AGRI Focus Group, 2015, p. 8).
(EIP-AGRI Focus Group, 2015, p. 10).
8
(Tibério, 2013, p. 7).
9
(EIP-AGRI Focus Group, 2015, p. 11).
10
(EIP-AGRI Focus Group, 2015, p. 14).
7
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4. Portuguese reality
In Portugal, for instance, the only type of market duly regulated in which SFCs can access is local
communities and that can be achieved through a variety of small and medium-sized economic units
co-operating to enable consumers to buy products from SFCs either individually or through a group
and at convenient times and places.11
Some of the most significative examples are constituted by the following cooperatives/informal
groups of producers and consumers:12
NAME
PROVE

COOPRaízes

Cabaz da Horta

TYPE
Informal group of producers
and consumers

Cooperative of Producers

Informal group of producers
and consumers

DETAILS
Model inspired in the French
AMAP (Associations pour le
Maintien d’une Agriculture
Paysanne). A group of producers
regularly supplies a group of
consumers. The PROVE nucleus
are dispersed in the country,
gather about 70 producers, and
distribute 1000 baskets per
week.
Group of producers organized
in a cooperative to distribute
weekly baskets to a regular
group of consumers.
A project to home deliver agricultural products from small
farms in the region of Setúbal
and Palmela.
Consumers partially volunteer
in the distribution process.

ReCíProCo

Cooperative of Producers

Intends to establish relations
of citizenship between producers
and consumers.
It is based on the creation of
direct local agreements between
producers and consumers in
nearby localities, adding to this
idea a territorial, collective and
social dimension that has a very
positive impact from a social, environmental, health, economic,
patrimonial and pedagogical perspective.

11
12

(Teixeira, 2014, p. 30).
(Tibério, 2013, p. 8).
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Cabaz do Peixe

Association of artisanal fisherman

23

Selling fresh fish baskets from
Sesimbra directly from the local
fisherman’s association to the final consumer.
The basket has about 3 kg of
gross weight and includes 3 or
more different species for 25 €.
The fish already comes
scalped and gutted, ready for
their cooking.

Only in 2015, and as a direct consequence of the European rural development regulation, the Portuguese Ministry of Agriculture and Sea legislated on SFCs, establishing the legal regime applicable to
local producers' markets (Decree-law no. 85/2015, May 21).
The establishment of a local producers' market may be the initiative of a local authority, a group of
local authorities, a group or association of producers, local development associations and partnerships
between these entities. It is also possible to be the initiative of private entities, subject to authorization
of the local authority.
The local producers’ market is for the participation of natural or legal persons for the marketing of
products of local production resulting from their farming and agricultural activity or for the marketing
of processed products, produced in-house, with raw material exclusively resulting from agricultural
production of local origin.13
This regulation also foresees the markets’ duties and obligations, such as its subordination to internal
regulation from the local authority (Art. 6), the mandatory presence of the producer at the place of
sale (Art. 7) or the compliance with the applicable legislation on marketing standards and food hygiene
and safety as well as consumer rights.
One specific characteristic of local communities marketing approach is the variety of ways in which
local producers can serve local consumers, either through farmers markets, farmer-owned retail outlets, pop-up stalls, box delivery schemes, online sales and sales to artisans or small retailers.
In many countries, whilst selling at farmers markets generates high margins per unit, these do not
offset the low volumes sold. Although direct selling in this way does have other advantages such as
contact with customers and opportunities for building customer loyalty and gaining regular feedback
on product quality, in most cases, success comes from having multiple outlets in order to achieve scale.

13

Decree-law no. 85/2015, May 21, Article 5.1.
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5. Public sector catering and territorial development
Besides the fact that in Portugal Local Markets are virtually the sole relevant model of SFCs, there is
a collective effort (by the Government itself, producers and local communities) to promote Public food
procurement of local products.14
By the entities that make up the public sector (schools, universities, councils, prisons, hospitals, military, etc.) it is clearly perceivable its relevance as a major consumer of goods and services. Governments spend on average 12% of their GDP in public procurement in OECD countries, and a little less in
developing countries.
Furthermore, Public procurement is regarded as a powerful strategic tool for connecting growth with
sustainability, for investing in local resilience and supporting innovations.
In mainland Portugal, 93% of the farms are family owned and are responsible for the exploitation of
almost half of the agricultural and forest area, where 47% of the Value of Production is generated.15
This productive universe gives employment to 81% of agricultural labour units.
Despite the efforts made by local authorities and producers, the Public Sector is still an extremely
difficult market to access. There is usually too much bureaucracy, and because costs still often take
precedence over quality, prices and margins are low. Procurement officers tend to see sourcing of local
food as an intimidating challenge and caterers are rarely involved directly in projects to increase sourcing of food through SFCs.
If the customer is a large buyer such as in the public sector or a supermarket, then issues around
consistency, quality and quantity of supply have the most importance. This is also a key market in
which collaborative behaviour can enable small farmers and food producers to work together to provide a more comprehensive and consistent offer for the larger customers.
Notwithstanding all the difficulties in implementing and disseminating SFCs in Portugal, this is an
area that begins to attract the attention of the Ministry of Agriculture, either as a way to flow local
production, decrease food waste or improve food diet, as well as by encouraging less intensive and
more environmentally sustainable cultural practices, contributing to the reduction of greenhouse gas
emissions (by reducing the costs of storage, refrigeration and transportation of products to the distribution centres).
Therefore, specific measures to support investment in SFCs were included in the PDR 2020 (20142020 Rural Development Program), which, although it is not yet widely accepted, will certainly stimulate local production and markets and open a door to the future of Portuguese Agriculture.

14
15

(FEC - Fundação Fé e Cooperação, 2015, p. 8).
(Cordovil, 2014, p. 14).
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The development of registry cooperation in agricultural law: challenges and opportunities
Esther Muñiz Espada
University of Valladolid (Spain)
First of all, thanks to the organizers for let me participate in this mediterranean meeting, and expose
the incidence that Registry may have in the field of Agrarian or Agricultural Law, with the goal, I hope
to make known different aspects of the institution that may be useful and especially the possibility of
knowing through registration advertising or publicity a huge variety of data of great interest for different matters related to Agrarian Law.
My presentation is divided into several sections: first, a brief introduction about the Registry and its
constant adaptation to the new demands required by society and the legislator, to then briefly expose
the registry function as a means of collaboration and cooperation when controlling, compliance with
legal requirements, thus achieving, the aims or objectives pursued by the legislator. The third aspect
or issue to be adressed will be the function of the Registry as a source of knowlegde, registration advertising (it is remarkable that publicity is available online any day at any time) –and this publicityallows us to know quickly and certainty, some circumstances that affect the farm that are trascendent
or essential at the time of considering their acquisition or the construction of agricultural buildings,
plantations, etc.
The fourth issue that I will develop is the implantation and incorporation of the graphic bases
(graphic information), that facilitate the identification of the farm and with it, the solution to problems
about disputed boundaries or the invasion of other properties or the public domain or the possible
limitations derived from the adjoining or proximity to that public domain.
Finally, we will address the protection of the agricultural environment in the face of phenomena such
as urban subdivision, and at last we will make a brief reference to other routes for rural development
such as sustainable rural tourism and certain uses that have arised along with traditional or typical
ones in rural areas.
Let´s start approaching to the Registry: it is usual to define the Registry (I mean land registries) as an
institution whose purpose is the protection of the real estate legal traffic, urban or rustic, an institution
therefore of preventive legal security referred as a legal register in the spanish Constitution itself, that
in the beginning was configured or appeared as a protective instrument of private property that fought
or eliminated the harmful effects caused by hidden encumbrances (easements, usufruct, etc..), but
nowadays it has been expanding its scope of action, protecting, both the private domain and the public, and contemplating property as a right that is not unlimited, but delimited by its social function, that
imposes an adequate use, and this use must be adapted to its nature; and it´s how the Urban Soil and
Rehabilitation Law contemplated it.
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In matters of Agrarian Law, we can highlight the collaboration and registry cooperation in a series of
subjects, collaboration of essential importance for the protection of the environment in general and
the rural environment in particular.
Thus, and in order to avoid the existence of inefficient farms, that do not respond to criteria of social
and economic efficiency, the legislator seeks the attainment of farms of a suitable surface for agricultural, livestock or forestry operation: we could mention here, the old Agrarian reform and development Law, which regulated the land consolidation, of obligatory constancy in the Registry, or the modernization of agricultural holdings Law, which forbides to fragment lands that arise farms of fewer surface than the minimum size of agricultural plot, that is to say, the extension or surface that is considered essential for the viability of a property agricultural operation, requiring for it to appear in the
Registry the surface of the farm and if it is rainfed (dry) or irrigated land, and only admits the division
or segregation in the cases admitted by the law itself.
On the other hand, and in order to facilitate access to property by those who cultivate it, the Rural
Leases Law, gives tenants a pre-emption right if their owner wants to transmit them, having this right
a scope of application greater than in the Urban Leases Law, since they include not only the case of
sale, but also added others like the swap or the capital contribution to a enterprise, and to register
these transmissions the notifications to the tenants must be accredited.
Similarly, and in order to achieve more efficient farms, it is recognized in the modernization of agricultural holdings Law the right of the owners of adjoining farms that are holders of a priority farm of
acquiring the adjoining ones, if their owners sold them and the farm´s surface is less than doubled the
minimum size of agricultural plot, taking the day of registration of the sale in the Registry as the initial
day in the computation of the period to exercise the right (60 days), unless that sale was previously
communicated in a reliable manner. All these circumstances are controlled by the registrar at the time
of qualifying and registering the sales of rural properties, thus collaborating in the fulfillment of the
objectives pursued by these standards.
This tendency towards the efficiency of the farms, demanding that they have a minimum size can be
seen in several recent initiatives, for example, in Aragon and Valencia, precisely in this Community it is
emphasized that the abandonment of the agricultural environment and the continuous disappearance
of agricultural holdings can prevent the obtaining of european aid when the requirements of the European Union are not met or fulfilled. In addition, the small size of many farms entails a higher cost of
crops, hence the emphasis for grouping farms, land restructuring and common lands management.
On the other hand, it is equally remarkable the Registry´s usefulness in the publicity of certain circumstances that affect the farms, such as, for example, the existence of contaminated soils that we
are able to know thanks to the land registries, since the owner of farms where a potentially contaminating activity has been carried out is obliged to record such circumstance in the Registry.
When the soil is declared contaminated, cleaning and recovery work must be carried out, in the
manner and with the deadlines and requirements determined by the administration, which will also
be recorded in the Registry (these measures may include the stop of building works or other uses of
the farm). Once it is decontaminated, and this is verified by the administration, all previous entries will
be cancelled.
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Recently, the elaboration of an inventory of radioactive contaminated soils is being developed, given
that, although it sounds strange, formally there is no land declared as soil contaminated by radiation
in Spain as the Nuclear Safety Council recently confirmed. Well, this kind of radioactively pollution soil
can also be heard through the land Registry.
In the same vein, we can add the constancy of the environmental qualification of the farm, if this is
duly accredited.
We have seen up to this point, on the one hand, the cooperation of the Registry in controlling, compliance with the requirements demanded by the legislator to avoid the creation of deficient agribusiness operation or to ease or improve the access of tenants to the property of rustic estates, as well as
their advertising function, making known certain situations of the farm (environmental qualification,
if the crop is dry or irrigated, the indivisible nature of the farm if the minimum unit of cultivation or
the existence of contaminated soils is not respected) but the Registry is also an important tool for
protection, for example, of forest heritage; thus, in the case of forest fires and in order to avoid real
estate speculation, it is imperative that these lands continue to be used for forest use for the next 50
years (with certain exceptions permitted by Law); the Administration will inform the Registry of this
circumstance, and will send a map of the affected lands, thus ensuring that they cannot be used for
other purposes such as the construction of residential developments, as it has been unfortunately
happening on previous times.
We must continue our presentation with one of the most important advances for the correct identification or location of rural properties, the so-called registration of graphic bases, which allows us to
place in the ground in an undoubted way a plot or land.
By means of a series of procedures, the georeferenced coordinates of each farm can be incorporated
into the Registry; the registrar will check that the adjoining farms or properties are not invaded, nor
the public domain (for example, national parks, livestock trails, etc).
This registration of the graphic base allows to place the farm on the map without any doubt about
its exact situation, establishing in addition an addequate coordination and the exchange of data with
the Cadastre because we both use the geographic information systems. Precisely this matter have
been the source of problems related to the control of the Common Agricultural Policy aids, but now
we are progressing towards the convergence of the geographic information systems of the CAP and
the Cadastre in order to eliminate all discrepancies and mistakes.
This incorporation of the graphic information also allows to solve the doubts about the description,
surface and boundaries of the farm, so we don´t need adding the economic and time costs involved in
any trial, to register the exact surface, the rectification of the description of a farm or its delimitation
by means of the demarcation.
The graphic base not only helps the holders of rural properties, but also servers the registrars to
verify that the public domain is not affected (for example, sites included in the natura 2000 network
or livestock trails); to achieve this objective, the Administration provides the registrars with the socalled “associated information”, thus, by means of layers of graphic information that can be consulted
through the Web Map Service, we will check whether the property or which the registration of the
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graphic base is requested invades or not the public domain, or whether or not it is affected by some
limitation because it is adjacent to it (it can happen with the hydraulic public domain, for example).
The coordination between the Registry and the Cadastre, together with the convergence between
the geographic informations systems of the Cadastre and PAC both, will facilitate the solution of the
problems that so far caused the deficient identification and location of rural properties.
Next, I will refer to one of the biggest problems that arise in rural areas: the urban subsidivision, the
segregation of rustic farms not to give rise to agrarian, forestry or livestock farms, but to create a
multitude of lands destined to build houses or residential real estates, violating the agrarian destiny
that characterizes the rural land and causing an inadequate use of natural resources.
This problem (in Valencia is estimated about 400.000 affected houses, and this number is higher in
Andalucía), has been addressed in different ways by our legislators: in Extremadura there is an initiative to allow the regularization and even the creation of settlements on rustic land to promote rural
development, the green and circular economy; in Valencia the regularization will be allowed provided
that certain requirements of environmental and landscape impact are met, while in Andalucía the reform that aimed to limit the possibility of regularizing or legalizing these illegal or allegal constructions
is paralyzed.
I will try to briefly explain this problem: those constructions can not access the Registry because they
are built on rustic land that has previously been divided or segregated against the Law, being this infringement imprescriptible (for example, in Andalucía) , so that their owners can not mortgage them
(the mortgage in Spain always requires registration) seeing how the Administration does not order
their expropiation or demolition, creating a growing stook market of alegal or illegal dwellings that
need infrastructures, schools, water supply, etc.
The legislators have tried diverse ways or alternatives: an endpoint law, regularizing existing ones
and prohibiting future ones, or admitting the legalization of those that met certain requirements (in
Andalucía, only if the construction has been completed for more than 6 years and as long as it is not
floodflain or under special protection), although it might be convenient for the legislator himself to
distinguish or differentiate between those who have built under a license that has been later annulled,
those who have had a construction linked to a farm, and those who have built without authorization,
license or control, who can not ignore the illegality of their actions.
Finally, I would like to mention some assumptions about the use of rustic properties that go beyond
traditional schemes and have access to the Registry: the granting of rights for the installation of windmills, perfectly compatible with a livestock use and that does not involve a division or segregation of
land, which allows the owner of these lands to reconcile their agricultural use with the obtaining of
economic resources with this use related to this clean or green energy, and the same possibility is
allowed in relation to solar energy, perfectly compatible with the traditional agrarian or livestock use
of those lands, or the proliferation of so-called rural tourism, seeking a balance between conservation,
maintenance and improvement of the rural environment and the possibility of take advantage of the
economic benefits of tourism.
All of these measures are aimed at boosting the economy of the rural world, and if they are applied
with the restraint, they can halt some of the biggest problems that the European Union is warning
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about; the depopulation, the dissapearance of many farms and the desertification, corresponding to
the registrars the control of the requirements that the legislator imposes to preserve the rural environment and achieve the objectives that the Law pursues, besides serving as a channel to obtain information on each one of the aspects that I have highlighted in this conference.
To conclude, not only the land Registry has a direct relationship with agricultural activity, but also
the personal property register with certain forms of guarantee such as the non-displacement pledge
(on livestock, farm agricultural implements and farm equipment).
Thank you very much for your patience and attention.
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The advice of the notary before the succession in the
agricultural holding/farm
Francisco José Aranguren Urriza
Notary, Seville (Spain)

1. The notary in rural areas
The important work carried out by notaries in rural areas is a reality that is often little known.
The impartiality of the notary together with his legal qualifications make him an ideal instrument to obtain free legal advice with guaranteed privacy, especially important in matters of
family importance, such as the destination of the agricultural family business at the death of
its owner.
To begin with, it should be remembered that there are almost three thousand notaries in
Spain. Their creation or suppression corresponds to the Government, which every ten years
with obligatory character, must approve the "notarial demarcation". The criteria for demarcation of notaries is to ensure the nearby public service, so that there are notaries in localities
that do not even reach the two thousand inhabitants. It can be said that all the towns in Spain
either have a notary's office or have close ones. It has been said that this "notarial demarcation" is, without a doubt, one of the great successes of the Spanish system of preventive legal
security for more than 125 years. And it is something that has made the notarial service "recognised and recognisable", bringing it closer to any area, avoiding long journeys and, above
all, giving the security and trust of what is known, of what is close.
It is therefore a luxury to have in the most isolated rural areas, highly qualified professionals,
chosen through a very demanding selection system, with a requirement of preparation of several years, which ensure the provision of a public service of homogeneous quality to that of
larger populations or provincial capitals.
In fact, the notary usually begins his professional life in very small towns, where he treasures
his first professional experiences, receiving with the notarial protocol, the inheritance of social
prestige of those who preceded him. These first years of practice are usually linked to the best
professional memories of the notary. The village notaries, and I have been so for twenty-five
years, have direct access to the social and economic reality of the populations in which they
carry out their function and are made aware of the most intimate family and personal problems that interweave daily life. Notaries know the rural milieu in which they operate and come
to dominate, through their profession, the legal questions that are posed to them on a daily
basis in this environment: minimum cultivation units, CAP aid regime, limitations and prohibitions affecting the division of land and building into rustic land, regime of agricultural cooperatives and specific agrarian societal forms such as the Agrarian Transformation Societies, not
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to mention the files of immatriculation or rectification of accommodation or boundaries or
boundaries, so frequent in the rural milieu.
This professional dedication has historically determined the involvement of notaries in
Agrarian Law studies, based on the needs of the lived Law. It would be necessary to bring here
the memory of the outstanding figure of Alberto Ballarín Marcial, that of Víctor Garrido de
Palma and, among Sevillian notaries, that of Francisco Cuenca Anaya.

2. Notarial advice
The Spanish Notary's Office, framed in the Latin-German Notary's Office model, provides, as
an essential part of the public faith and free of charge, its legal advice in the preparation of
public documents that give shape to legal acts and transactions. The advice is part of its function of informing the will of individuals, within the law, and may reach, in relation to those
with less legal knowledge, the level of advice or recommendation. Notarial advice should lead
to the drafting of perfect documents, avoiding or minimising the possibility of future litigation,
thereby guaranteeing preventive legal certainty in legal transactions.
Notarial advice is, therefore, a public service that can be very useful for making decisions
with legal content and that on the other hand is easily accessible to citizens in any town in
Spain, being able to be advised free of charge and with guaranteed privacy, notarial advice
when choosing the most suitable legal means to achieve the licit aims they pursue. The freedom of choice of the notary and the system of tariff remuneration make the possibility of
personal consultation with the notary one of the determining elements of professional competence among rural notaries, being in this direct treatment the one that builds customer
loyalty with a notarial office. The rural notary, to a greater extent than that of the cities, is an
open door notary, a close and known professional, whose opinion is respected.

3. Advice in matters of succession
In rural areas, one of the issues that can and usually do concern farm owners is how to order
succession on farms after their death. Since the farm is the family's main (or only) source of
income, there is a family interest in avoiding the division of the farm to prevent it from leaving
the family environment. It is a question of making this aim of maintaining the farm indivisible
compatible with the fact that there are several children, perhaps not all of them farmers, with
the right to receive their forced share assets (pars bonorum) and it is also a question of preserving the economic position of the widowed spouse and his family status.
In family farms governed by the Spanish Agrarian Reform and Development Act of 12 January 1973, during the administrative concession stage and until the granting of the public deed
(escritura pública) of transfer of ownership by the competent administrative body, the law
allowed the owner (or the owner and his spouse, if married) to agree on the appointment of
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a successor in the entitlement from among the forced heirs who had the status of collaborator
in the crop, and failing that, from the person who, without being a forced heir, had the status
of collaborator. This was an exception to the rule in article 1271.2 CC which prohibits the conclusion of contracts on future inheritance. This regulation was abolished by Law 19/1995 on
the Modernisation of Agricultural Holdings.
This Law establishes the concept of "priority farms" (explotaciones agrarias prioritarias),
which may be family farms (when the owner is a natural person -a professional farmer of
18/65 years of age- or a hereditary community with an indivisional agreement for a minimum
of six years) or associative farms (when the owner is a cooperative society of community exploitation of the land or associated work within the agricultural activity, an agrarian society of
transformation, a civil, labor or mercantile society).
The inclusion in the Catalogue of Priority Holdings or the Certification issued by the competent autonomous body, allows to prove the status of such, providing tax advantages in the
Transfer Tax and Documented Legal Acts, VAT and notarial and registration fees. In addition
to preferential treatment in the allocation of agricultural land, contracting subsidised agricultural insurance, access to training activities, granting aid to improve production structures or
aid for the first installation of young farmers as owners, co-owners or associates of an agricultural holding. Also the right of withdrawal in the event of transfer of adjacent rustic land with
a surface area less than the minimum cultivation unit.
The mortis causa transfer of such holdings is referred to the general inheritance regulations.
Notarial advice has its most important moment in the drafting of the wills of the owner of
the family farm, or of the social shares in the case of a priority associative farm, and his spouse.
The will may include provisions on individual estates or on the farm as a whole, however, tax
incentives are provided for the block transfer of the holding, so that obtaining these significant
tax benefits may be decisive in the choice of keeping the enterprise as a holding unit.

(A) Civil instruments
The prohibition of contractual succession in the Spanish civil code and the limitations imposed by the system of forced shares, make it necessary to explore, in an appropriate notarial
advice, the possibilities offered by articles 1056 and 831 of the Civil Code to avoid the division
of the agricultural exploitation.
Article 1056.2 CC (in the wording given by Law 7/2003) establishes that the testator who, in
view of the conservation of the company or in the interest of his family, wishes to preserve an
economic exploitation undivided or to maintain control of a capital company or its group, may
order that his forced share be paid in cash to the other interested parties, even if there is no
such thing in the inheritance, it being possible to pay in extra inheritance cash and establish
(the testator or the partidor accountant) a postponement not exceeding five years, counting
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from the death of the testator, without prejudice to any other means of extinction of the obligations. The disposition of the testator is binding for the heirs, excluding the application of
articles 843 CC (approval of payment in cash by the Judicial Secretary or notary) and 844.1 CC
(on deadlines for communicating the decision to pay in cash and to make the payment).
In the current wording of 1056.2 CC, we no longer speak of parents and children, but of
testator and interested parties, which introduces the possibility of disposition in favour of
strangers outside the family relationship, although normally the one favoured by the disposition will be forced heir, and the concept of tacit improvement can be imputed to the free
disposition force share, although it is convenient to order it expressly. According to the majority doctrine, the power of 1056.2 CC could also be used to attribute the exploitation to
several owners, which is not incompatible with keeping it undivided.
As a novelty, reference is also made not to the indivisibility of the estate, but also to the
exploitation in associative form, including as indivisible the control package of the society that
holds the ownership.
It must be taken into account that, generally, the agricultural exploitation/farm will have a
matrimonial joint character, with which the problem arises when it comes to having a testamentary disposition of non-existence of quotas on matrimonial joint property, while the joint
matrimonial economic regime is still in force, and therefore the need to liquidate the joint
matrimonial society beforehand. In this point we have to take into account the possibility of
article 1.406.2 of the CC to include in its credit each spouse the economic exploitation that
manages effectively. Notwithstanding this, it would be advisable to issue a deed of matrimonial capitulations (escritura de capitulaciones matrimoniales) prior to the will, in which, in the
event of dissolution, this provision is contained or the marital property company is effectively
liquidated, assigning the shares or holdings in the family business to the entrepreneurial
spouse.
Another possibility to explore is the succession trust (fiducia sucesoria) of article 831 CC. This
provision allows the spouse to be empowered, once the testator has died, to order improvements and attributions of specific assets by any title or concept of succession or divisions, in
favour of children or common descendants, including assets of the dissolved and unliquidated
joint matrimonial society. That is to say, the spouse could not only depart but also be unequal
and can operate with joint matrimonial property without the company being liquidated. He
can also pay the forced share one with his own goods and is not subject to the rule of homogeneity of lots of 1061 CC.
This provision allows the spouses to protect each other, favouring the position of the survivor who will be able to decide how to distribute their assets and that of the pre-deceased,
including the agrarian company. However, with regard to the latter, the power of 1056.2 CC
could only be used to award it in its entirety with payment of legitimate cash, even outside
inheritance where this is done in favour of common descendants, since this is the sense that

2019/2

CEDR-JRL

35

results from the joint interpretation of said precept with 831 CC. Bearing in mind the family
interest underlying the trust, the powers of the widower shall be extinguished in the event of
remarriage or an analogous de facto relationship or the birth of a new child of the widower.
These causes of extinction could be excluded or qualified by the testator, for example, requiring for the extinction of faculties the conformity of a majority, reinforced or not, of the heirs
(who would assess the convenience for them of extinction).
Among the common descendants, therefore, it will be able to designate the continuing widower in the company, valuing the qualities of the possible successor. This faculty, together
with the universal usufruct of the inheritance, allows to delay the payment of the forced share
during the whole life of the widower (although with the obligation to respect them), being
able the widower to make use of the faculty granted not only by inter vivos acts, but also in
his own will, if the testator so establishes, which seems the most convenient thing. In another
case, a period of time would have to be established in the will to carry out adjudications or
attributions (in one or several acts, simultaneous or successive) and in the absence of such
provision, the period would be two years from the opening of the succession or the emancipation of the last of the communal children. It must be borne in mind, in any case, that the
period of six months for the settlement of the Inheritance Tax from the death of the deceased
will not be affected by the trust, initially settled in equal installments. However, at the time
the division is made, there could be a complementary settlement due to over-allotment. On
the other hand, inter vivos adjudications in the exercise of the widower's powers are not donations but rather partitional acts of an inheritance that has already been liquidated.
Article 831 CC therefore offers greater scope than Article 841 et seq., which would allow the
awarding of the agricultural holding/farm to a child or a descendant who is obliged to pay the
others his credit in cash. Article 841 limits the possibility of attributing the holding/farm to
children and descendants, on the one hand, but above all it establishes a power in favour of
the successful tenderer and not an obligation on his part (article 842 CC), which could frustrate
the purpose pursued by the testator.
Article 821 CC, which refers to the case of indivisibility, although not of a holding but of a
land, may also be of interest for the purposes of succession on the agricultural holding/farm,
in the case of an unofficious legacy (the one damaging forced shares), in which case it orders
that it remain for the legatee if the reduction does not absorb more than half of its value, and
otherwise for the forced heirs. In both cases, the respective assets must be paid in cash. If the
legatee has the right to the forced share, he may retain the totality of the legacy as long as its
value does not exceed the amount of the forced share one and the third for free disposition.
The testator could also use the faculty to improve on something determined, in which case
according to article 829 CC, if its value exceeds one third of the mejora third of the estate and
the part of the forced share part corresponding to the improved one, the testator would have
to pay the difference in cash to the other interested parties.
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Finally, the possibility of imposing the indivisibility of the inheritance should be considered.
Faced with the principle of 1051 CC, according to which any member of the hereditary community has the right to request division, the testator could expressly prohibit division during
the life of his spouse, for example, always as a compensatory option clause of the forced share,
that is, offering to those who accept the desire of the testator more than what is rightfully
theirs and sanctioning the one who requests the division with being reduced to his forced
share.

(B) Corporate instruments
When the agricultural holding/farm takes the form of a company, it may be advisable to
incorporate a series of statutory clauses to coordinate aspects relating to ownership with
those relating to the management of the holding and family relations. From this perspective,
it is necessary to take into account the different corporate forms, being the limited liability
company the one that provides a more simplified and flexible legal regime.
If it is a question of transferring company shares to children or descendants, the system of
inter vivos transfer of company shares, in the limited liability regime, the transfer between
partners, spouse, ascendant or descendant (in principle free) may be restricted, either directly
or by recognising a right of preferential acquisition to all or some partners or to a third party
or to the shareholders holding shares in a group (family or professional) and the statutory
prohibition is admitted in the first five years of company life or the total prohibition, provided
that in this case the partner is recognised the right of separation at any time. The partner may
also be obliged to pass on to others or to specific third parties (e.g. employees) for specific
reasons or under specific circumstances (Article 188.3 Spanish Commercial Registry Regulation -Reglamento del Registro Mercantil).
With regard to the transfer mortis causa of shares in the company, the establishment of a
preferential right of acquisition over the heir or specific legatee in favour of the other partners
or the company is permitted (thus preventing the controlling shares from leaving the family
or professional sphere). Although not legally provided for, the possibility of establishing the
same preference in relation to the spouse of the partner who is awarded the shares in the
liquidation of the matrimonial joint properties is admitted (assumption that the 188. 4 RRM
collects by referring to the 110 Spanish Capital Companies Act -Ley de Sociedades de Capital).
The dedication of some of the partners to the management of the company may find different ways of recognition in the limited liability company. Thus, the possibility that the accessory
benefits include the contribution of work or services. Accessory benefits that may consist of
the obligation to be a director or to comply with the Family Protocol. These benefits may or
may not be remunerated and may be personally linked to the members or to specific shareholdings, with a particular transfer regime.
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This justifies the practice of using statutory clauses in the event of the death of a particular
shareholder, for example, or even of establishing an improper right of separation, by means
of the obligation to buy the shareholder's shares in specific cases. Also, the limited recognition
of the right of exclusion (350 et seq. LSC) for non-compliance with obligations, which would
allow the loss of the status of partner for failure to perform the accessory services even for
involuntary reasons, 89.2 LSC, with the possibility of establishing ad hoc causes in family companies.
Management and ownership can also be dissociated through the legal possibility of creating
unequal shareholdings, in terms of certain rights (particularly important political rights, but
also economic rights). And the possibility of attributing individual rights to the partners, in
which case their modification will require the consent of the affected partners (article 292
LSC). Thus, a greater right to vote could be granted to a certain partner, as long as he is a
partner or, failing that, to his spouse, child, etc. As in the case of ancillary services, the obligation may be imposed directly on the partner or propter rem, due to the ownership of specific
shares.
The flexibility of the legal regime of the limited liability company may also make it advisable
for a company or branch of activity to contribute or for a particular agricultural holding/farm
to become a limited liability company.

4. Conclusion
All in all, there are a series of civil and corporate instruments at the disposal of agricultural
entrepreneurs to minimise the risk that the death of the owner can pose to the continuity of
the business. The presence of the Notary's Office in rural areas, widely spread throughout
Spain, offers personal, impartial and quality advice when it comes to ordering the succession
in the agricultural holdings/farms, accessible and free of charge, to the businessman, which is
especially important when drawing up his will, avoiding future conflicts and thus obtaining the
preventive legal security that the Notary's Office serves.
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Synthesis Report - European Congress on Rural Law:
18-21 September 2019 in Poznań (Poland)
Roland Norer
Prof. Dr., University of Lucerne; General Delegate of C.E.D.R.
Monsieur le Président,
Mesdames et Messieurs,
Chères consœurs et chers confrères

Comme la tradition le veux votre Délégué Général a le dernier mot académique dans le cadre de ce
XXX. Congrès Européen de Droit Rural qui est aussi un congrès de jubilée. Mais tout d'abord laissez
moi adresser quelques mots de remerciement.
J'aimerais remercier tout particulièrement le Président et le Doyen, le Professeur Roman Budzinowski, toute l'équipe organisatrice de l'Association Polognaise de Droit Rural et Antoni Gulinski et son
équipe. Grâce à leur organisation impecable, ils ont contribué au succès de ce congrès.
J’aimerais aussi remercier les Rapporteurs Généraux des commissions et les Présidents pour leur
excellent traivail. Votre effort constants avant et pendant la conférence ont été exemplaires. Vous avez
dirigé le travail des comissions de manière souveraine et coordonné. Pour la Commission I, c’étaitent
ass.Prof. Dr. Luigi Russo et ass.Prof. Dr. Anikó Raisz pour la commission II Prof. Dr hab. Aleksander
Lichorowicz et Dr. Pawel Blajer ainsi que pour la commission III Prof. em. Margaret Rosso Grossman et
Dr. Jeroen Rheinfeld.
En outre, tous les rapporteurs nationaux et individuels méritent un grand merci. Totalement, 35 rapports nationaux ont été présentés, en outre, 3 rapports individuels ont été remis.
Je tiens également à remercier l'équipe du premier colloque sur l'avenir du PAC, notre "dreamteam"
lilloise avec le Professeur Dr. Rudolf Mögele, Professeur em. Dr. Paul Richli et Dr. Christian Busse.
Je remercie spécialement l'équipe d'interprètes qui nous ont accompagnés tout au long de ces journées avec une telle assurance.
Finalement, j’aimerais aussi remercier vous, chères participantes et chers participants. Grâce à votre
participation active, vous avez contribué de manière importante au succès de ce Congrès Européen de
Droit Rural. J'espère que les résultats obtenus ici, seront inclus dans les discussions en cours.
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1. Introduction
Après ces mots de remerciements, je voudrais attirer votre attention sur l'analyse scientifique du
Congrès.
J’aimerais souligner les thèmes et discussions de ces commissions et du colloque qui me paraissent
particulièrement importants. Permettez-moi de concentrer cette fois-ci mon analyse sur les commissions I et II.

2. Commission I and II
Ladies and Gentlemen!
2007 a decision by the Austrian Federal Administrative Court created a great deal of heat. The construction of the third runway of Vienna Airport, which is urgently needed from an economic point of
view, was successfully countered among other things with the argument of loosing cultivated land. A
courageous decision, the two judges and the perhaps 30 members of the Austrian Association of Agricultural law applauded, but not – like you probably would have expected – the public. The decision
was strongly criticised, the Constitutional Court subsequently overturned eventhough there were few
convincing reasons.
What do we learn from this? Firstly, that the preservation of cultivated land has finally been taken
seriously in a balance of interests, and secondly, that the public awareness of the problem can still be
improved, to say the least.
We chose the main topic of this anniversary congress "Food sovereignity, food security and the contribution of agricultural law" because it addresses one of the most pressing problems of our time. In
addition to climate change, biodiversity loss and environmental damage – by the way, all these topics
are also related to agricultural law [as you can see, we are not running out of topics for upcoming
congresses] – the topic of nutrition is ever-present. From a global perspective the focus lies primarily
on food security, from a more European and national perspective it lies on food sovereignity. No less
than 12 of the 17, I stress 12 of the 17 Sustainable Development Goals (SDGs) directly address food
and agricultural issues. The topic ranges from the question of food production (e.g. food safety, use of
genetic engineering and hormones, new breeds, organic farming, sustainable and ecological farming
methods) to the labelling and allocation of food (e.g. food labelling, labels and designations of origin,
rules of agricultural world trade) to fundamental questions of our food habits and systems (e.g. reduction of meat consumption, food waste, food justice, food democracy).
If one asks which sciences are called upon to overcome the current crisis, one will always hear about
the natural and technical sciences, but hardly or not at all about law. Hopefully, this congress has
shown that this does no longer have to be the case.

2.1. «food security» and «food sovereignity»
Without going into the details of the two key terms, it should be noted that food security primarily
aims at the availability of food, while food sovereignity also takes into account the political and social
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circumstances as well as the conditions of production and distribution of food. Food security has a
close connection to the right to food, and is with this human right to adequate food closer to the area
of fundamental rights. We have heard references to the UN Social Pact or the Charter of Fundamental
Rights of the European Union.
But in contrast to some South American constitutions in particular, where food sovereignity is explicitly anchored in the constitutional document, in most of the countries considered here constitutional
points of reference can be established indirectly, if at all, through the right to life, physical integrity,
health or even public safety.
In statutory law, there are only a few norms in the spirit of the key terms, such as in Germany
(Ernährungssicherstellungsgesetz), Italy (law against food waste) or Poland (Act on the Agricultural
System AAS) as well as “food sovereignity” in the Swiss Agriculture Act, whereby at least in the last
example nobody seems to know exactly what it means [and I must know, I recently published a comment on it].

2.2. Implementation in agricultural law
For the implementation of the concept of food security as well as food sovereignity in agricultural
law, there are various areas of law available. I will limit those to three areas by way of example: National supply, agricultural trade and protection of cultivated land.
2.2.1. National supply
National supply regulations usually aim at the stockpiling of food, i.e. the obligation of the state to
ensure the supply of the country with vital goods in the event of war or shortages. This is often referred
to as a comprehensive state supply policy, which also includes non-political causes such as poor harvests. Various countries have enacted corresponding laws, which in addition to the storage of mineral
oil and fuels also provide for the storage of agricultural products such as grain, sugar, milk powder or
fertiliser.
As for today, the EU has left this competence to the Member States. With the almost complete abolition of intervention stores, there are hardly any strategic reserves in European hands, although Art.
39 (1) (d) TFEU expressly mentions the availability of supplies as a CAP objective. Whether if, in these
increasingly uncomfortable times, compulsory stores at EU level would make sense is a question that
should at least be asked.
2.2.2. Agricultural trade
If food security is purely a matter of providing a sufficient supply of food, then a worldwide agricultural trade that is as free as possible offers a wide range of procurement opportunities. Despite its
current crisis, the current WTO negotiations of the Doha Round aims at a substantial reduction in tariffs, the abolition of export subsidies and little scope for market support.
From the perspective of food sovereignity, things look different of course. The concept has always
had something protectionist about it; agricultural policy self-determination combined with criticism of
liberalization and a squint at the degree of food self-sufficiency are usually the focus of attention. There
is a great temptation to favor domestic products under the guise of agricultural self-determination,
which is hardly complying with the international and, in particular, supranational legal regime.
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Nevertheless, food sovereignity also offers the opportunity to enrich the food supply with classical
non-trade concerns – for example the maintenance of the cultural landscape, contributions to the vitality of rural areas or sustainable and animal-friendly forms of production. Whether this is legally possible in a liberalised global market requires an exact exploration of the legal boundaries and niches.
2.2.3. Kulturlandschutz
Als zentraler Pfeiler einer food security und food sovereignity aber ist jedenfalls der Schutz des Kulturlandes anzusehen. Hierzu ist die Arbeit der Kommission II ins Detail gegangen, hier nur ein paar
wenige Anmerkungen. Der Zustand des Kulturlandes insgesamt präsentiert sich in den meisten Ländern zumindest quantitativ schlecht. Im Wesentlichen sprechen wir dabei über drei thematische
Hauptfelder: Raumplanung, Bodendegradation und Märkte für Agrarland.
2.2.3.1. Raumplanung
Im sog. quantitativen Bodenschutz gilt es, insbesondere in den räumlich engen Lagen, das Kulturland
nur schon in seinem Umfang zu erhalten. Dass es mannigfach unter Druck steht, haben die meisten
Berichte bewiesen. Vielfältige Nutzerinteressen treffen auf die landwirtschaftlichen Nutzflächen: Siedlungen, Industriegebiete, Infrastrukturanlagen, Freizeittätigkeiten. Während verschiedene andere Flächen erhöhten Schutz genießen (denken wir nur an den Wald und den meist obligatorischen Rodungsersatz oder die Naturschutzflächen und den ökologischen Ausgleich) so bleibt die, ursprünglich quasi
unbegrenzt vorhandene Kulturfläche eine Restgröße, der alle anderen Nutzerinteressen vorgehen.
Regulierungsmöglichkeiten gäbe es viele. So könnte man etwa das Kulturland nach den unterschiedlichen Bonitätsklassen verschiedenen Schutzregimen unterstellen, wobei die besten Ackerböden unantastbar und nur im Einzelfall mittels Interessenabwägung und obligatorischer Kompensation für andere Zwecke verwendet werden dürften.
Werden die Umweltmedien Wasser und Luft bis hin zu europäischen Regelungen umfassend geschützt, ist das Medium Boden zwischen zahlreichen Rechtsmaterien zersplittert. Oftmals scheitern
geeignete raumplanerische Instrumente aber am Vollzug und dem mangelnden Willen insbesondere
der lokalen Behörden. Dass Höfe und Siedlungen historisch zumeist inmitten der fruchtbarsten Böden
errichtet worden sind, verschärft die Problematik, die gut gemeinte Forderung nach Verdichtung fällt
hier auf das Kulturland zurück. Dass auch die Landwirtschaft selbst durch ihre Bauten zum Flächenverbrauch beiträgt, darf dabei ehrlicherweise nicht verrschwiegen werden. Eine stärkere Stellung des Agrarraumplanungsrechts wäre jedenfalls wünschenswert.
2.2.3.2. Degradation
Die Böden sind aber nicht nur quantitativ sondern auch qualitativ bedroht. Dazu zählen neben dem
Eintrag von Schadstoffen, Bodenverdichtung und Abnahme des Humusgehalts auch Degradation, Erosion and Verwüstung. Die Ökosystemleistungen des Bodens verschlechtern sich, die Eignung für landwirtschaftliche Bewirtschaftung schwindet. Hier hält i.d.R. das Umweltrecht einige Instrumente parat,
von einem eigentlichen Bodenschutzrecht bis hin zu Sanierungen.
2.2.3.3. Agrarlandmärkte
Letzter Punkt ist die in den letzten Kongressen bereits mehrfach aufgebrochene Frage des Zugangs
zu Kulturland, also des landwirtschaftlichen Bodenrechts. Das Phänomen des farmland grabbing sorgt
regelmäßig für berechtigte Aufregung. Wie das Agrarland den praktizierenden und wenn möglich in-
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ländischen Landwirten erhalten werden kann, ohne liberale Rechte wie die Wirtschafts- oder Eigentumsfreiheit zu beschneiden, ist eine interessante juristische Frage. Der EuGH hat hier in Folge seiner
Rechtsprechung in der Causa Ospelt zumindest den Weg aufgezeigt, wie ein modernes Grundverkehrsrecht zur Wahrung der Agrarstruktur mit dem freien Kapitalverkehr in Einklang gebracht werden kann.
Wie wichtig im internationalen Kontext die Frage der Regulierung von Rechten an landwirtschaftlichen
Nutzflächen ist, zeigen einige internationale Leitlinien, wie die im Fragebogen der Kommission II angesprochenen VGGT der FAO mit ausdrücklichem Bezug zur food security oder die Investmentleitlinien
PRAI. Deren soft law-Charakter soll nicht darüber hinwegtäuschen, dass darin grundlegende Fragen
formuliert werden.

2.3. Gemeinsame Agrarpolitik
Sollen food security und food sovereignity nicht bloße Lippenbekenntnisse bleiben, so braucht es
neue legislatorische Instrumente. Das Problem der Rechtszersplitterung der relevanten Themen
müsste auch hier – wie stets – durch das GAP-Recht überwunden werden. Auch wenn ich mich grundsätzlich gegen eine Überlastung der GAP ausspreche – sie ist primär immer noch eine Gemeinsame
Agrarpolitik und nicht eine Umweltpolitik, Sozialpolitk oder Klimapolitik, die für die versagenden eigentlichen Rechtsbereiche einspringt und den Karren aus dem Dreck zieht – so ist doch anzuerkennen,
dass das GAP-Recht aufgrund seiner enormen Wirkung in die Fläche und des effektiven Vollzugs
schnelle Ergebnisse zeitigen kann.
In nahezu all den hier aufgezeigten Bereichen kann die GAP essentielle Beiträge leisten:
Bei der Landesversorgung ist das sog. Sicherheitsnetz, das safety net, auszubauen und die vielleicht
allzu leichtfertige Aufgabe wirksamer und bewährter Instrumente wie Krisenintervention und Pflichtteillager zu überdenken.
Im internationalen Agrarhandel ist am europäischen Weg einer nachhaltigen Landwirtschaft festzuhalten und auf eine ökologischere Ausgestaltung des WTO-Rechts hinzuwirken. Bedenken aus dem
Bereich der non trade concerns müssten Ausnahmetatbestände bilden, die ein Abweichen vom Welthandelsregime erlauben.
Beim Kulturlandschutz kann das EU-Recht mangels Kompetenz nur punktuell Akzente setzen. Dazu
zählen etwa bei den Cross Compliance-Massnahmen diverse bodenrelevante Mindestanforderungen
oder in Bezug auf Dauergrünland die Erhaltungspflicht und das Umbruchverbot. Von Interesse sind
auch die Anbaudiversifizierung und Dauergrünlanderhaltung beim Greening sowie insbesondere diverse Agrarumweltmaßnahmen aus der ländlichen Entwicklungspolitik der 2. Säule. Was den Bodenmarkt betrifft ist die «Mitteilung der Kommission zu Auslegungsfragen über den Erwerb von Agrarland
und das Unionsrecht» der Versuch, den Bodenmarkt vor Spekulation und Landraub zu schützen und
gleichzeitig den regelungswilligen Mitgliedstaaten aufzuzeigen, wo die Grenzen des EU-Rechts liegen.
Die Landesberichte bestätigen jedoch m.E. die Vermutung, dass das griffige und unionsrechtskonforme
Instrument wohl noch nicht gefunden worden ist.

2.4. Ergebnis
Insgesamt lässt sich die Thematik vielleicht wie folgt zusammenfassen: Ein weitgehender internationaler und politischer Rahmen, der drängende Probleme aufgreift und sich in Konzepten und soft law
kristallisiert, sollte gerade vom Agrarrecht umgesetzt und mit Leben erfüllt werden. Dem Schutz des
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Kulturlandes vor quantitativen und qualitativen Verlusten kommt aufgrund der meist zersplitterten
bzw. wenig ambitionierten nationalen Raumplanungs- und Bodenschutzgesetzgebung nicht der Rang
zu, der nötig wäre. Integrierte rechtliche Ansätze müssten wohl vom GAP-Recht her kommen.
Meine Damen und Herren! Wir haben mit food security und wohl auch den CO2-Senken die historische Chance, in Interessenabwägungen den Grundfreiheiten und Freiheitsrechten den Kulturlandschutz gleichwertig gegenüber zu stellen.

3. Conclusio
Was mich bereits zur abschließenden Bilanz dieses Jubiläumskongresses führt. Diese kann sich sehen
lassen: knappe 11 Stunden Kommissionsarbeit (ok, vielleicht nicht für alle von uns), 3 Stunden Kolloquium, ca. 500 Seiten Reports, General Reports und Conclusions, 8 Welcome notes, drei exzellente
Dinners und auch sonst musste hier niemand Hunger leiden, 11 Apple pies (sorry, das betrifft wohl nur
mich, habe ich vergessen zu streichen), interessante Fachgespräche, unter gesteigertem Alkoholeinfluss selbst über surreale Themen wie Hard Brexit, Soft Brexit und Green Brexit, frühmorgendliche
Meetings und nächtliche Discobesuche oder Geheimtreffen in der Hotelbar.
Wir haben diesmal ein ausgesprochen lebendiges Agrarrecht erlebt, das viele der drängendsten
Probleme unserer Zeit betrifft und anpackt. Bei aller internationaler und nationaler Diversität besteht
im Kern das Ziel, mit Regeln einer nachhaltigen Landbewirtschaftung von der ökologischen über die
ökonomische bis hin zur sozialen Dimension gefühlte 7 x 1000 Fliegen auf einen Streich zu erlegen. Die
allgemeine Rechtswissenschaft würde von einer Überforderung des Rechts sprechen, wir sollten angesichts Ernährungssicherheit und GAP-Reform, Kulturlandverlust und Klimawandel von Herausforderungen reden, die es im Agrarrecht in den nächsten Jahren zu bewältigen gilt. Überkommt mich normalerweise bei unseren Kongressen spätestens beim Schlusssatz die agrarrechtliche Melancholie, so
möchte ich für heute einmal kämpferisch enden: Krempeln wir die Ärmel hoch bis zum nächsten Europäischen Agrarrechtskongress 2021.
Danke für Ihre Aufmerksamkeit!
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The lease of agricultural real estate as a popular title
for organising and running agricultural holding in Poland
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Abstract
Ziel des Beitrags ist es, wichtige Grundsätze für die Pacht in Polen darzustellen. Dabei ist es relevant,
rechtliche Vorschriften hervorzuheben, die die Nutzung dieser Rechtsform als Werkzeug für die Errichtung und Erweiterung von landwirtschaftlichen Betrieben begünstigen bzw. hier Hindernisse stellen.
Der Umfang der Überlegungen ist weitreichend, deshalb stehen ausgewählte Fragen im Mittelpunkt.
Zunächst einmal werden allgemeine Informationen in Bezug auf die Pacht in Europa vorgelegt, darunter statistische Daten, die den immer größer werdenden Anteil von Pachtverträgen in der Struktur der
landwirtschaftlichen Betriebe nachweisen. Anschließend werden polnische Rechtsvorschriften zur
Pacht erörtert. Im Rahmen der Pacht von so genannten privaten landwirtschaftlichen Grundstücken
werden die aufgrund des polnischen Zivilgesetzbuches (Kodeks Cywilny) vorgeschriebenen Pachtregelungen, darunter Pflichten des Pächters und Verpächters, vorgestellt. Mehr Aufmerksamkeit wird der
Pacht als Pachtzahlung verstanden, weiter den möglichen Maßnahmen der Pachtsenkung und der Kündigung des Pachtvertrages geschenkt. Der Beitrag knüpft auch an die Vorschriften des polnischen Gesetzes vom 16. April 2003 über die Entwicklung der landwirtschaftlichen Ordnung (ustawa z 16 kwietnia
2003 r. o ksztaltowaniu ustroju rolnego) an. Die Regelungen dieses Gesetzes, die vor allem die Übertragung von Eigentumsrechten an landwirtschaftlichen Grundstücken betreffen, wirken sich auch auf die
Pachtverhältnisse aus. Im Weiteren konzentrieren sich die Überlegungen auf die Pacht seitens des Polnischen Zentrums für die Förderung der Landwirtschaft (Krajowy Ośrodek Wsparcia Rolnictwa
(KOWR)), auf die so genannte Pacht von staatseigenen Grundstücken. Besonderes Augenmerk wird auf
die Änderungen des polnischen Gesetzes vom 19. Oktober 1991 über die Bewirtschaftung der landwirtschaftlichen Grundstücke der Staatskasse (ustawa z 19 pazdziernika 1991 r. o gospodarowaniu nieruchomosciami rolnymi Skarbu Panstwa) gelegt, die durch die Novellierung vom 26. April 2019 eingeführt
wurden.
In der Zusammenfassung kommt die Autorin unter anderem zu dem Schluss, dass in Anbetracht der
Beschränkungen des Immobilienhandels, die Landpacht manchmal die einzige Form der Errichtung
bzw. der Erweiterung des landwirtschaftlichen Betriebes sein kann. Als vorteilhafte gesetzliche Vorschriften, die sich auf die Pacht von Ackerland beziehen, sind die Möglichkeiten des Abschlusses von
langfristigen Verträgen, der Verlängerung des Pachtvertrages auf eine nächste Pachtdauer, der Senkung der Pachtzahlung zu nennen. Im Vergleich zur Pacht der privaten landwirtschaftlichen Grundstücke wurde der Handlungsspielraum der Parteien beim Abschluss eines Pachtvertrages für die Grundstücke aus dem Bestand des Landwirtschaftlichen Eigentums der Staatskasse (Zasob Wlasnosci Rolnej
Skarbu Panstwa (Zasób WRSP) ) bei der Festlegung diesbezüglichen Vorrausetzungen und Ausführung
der Pacht in erheblichem Maße beschränkt. Darüber hinaus wird die Pacht aus dem Bestand des WRSP,
außer allgemein geltendem Recht, auch durch die Verordnungen des Generaldirektors des KOWR und
früher die Richtlinien des Vorsitzenden der polnischen Agentur für landwirtschaftliche Grundstücke
(Agencja Nieruchomosci Rolnych) beeinflusst.
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Pursuant to Article 23 of the Constitution of the Republic of Poland, the agricultural regime in our
country is grounded in family holdings, and this constitutional principle is respected in contracts of the
purchase of agricultural real estate. In Poland, besides family farms, there also exist agricultural holdings, including large-scale ones, which do not have the status of family farms. The basic title for organising and running agricultural holdings is ownership and lease takes up a complementary function only.
However, the role of lease has significantly increase in recent years.
The lease has been becoming more and more common way to manage and run agricultural farms.
On the one hand, the prices of agricultural lands have been on a rise since 2004 and the lessees can
run their agricultural production within the Common Agricultural Policy under the same rules as owners. Not all agricultural producers, on the other hand, meet the conditions to purchase agricultural real
estate and therefore they turn to lease1. The provisions regulating the lease contract itself are included
in the Polish Civil Code (from Article 693 to 709), the Act on 11 April 2003 on Formation of Agricultural
System2 and other regulations. They mainly refer to a so-called private lease. The so-called public lease3
in turn, is subject also to some other legal acts, namely the Act on 19 October 1991 on Managing Real
Estate from the State Treasury4 and its implementing provisions5. The lease of agricultural lands from
the local government units is regulated, except for the Civil Code, in the Act of 21 August 1997 on Real
Estate Management6. The applicable regulations on the lease of agricultural lands are, therefore, versatile and diversified.
On 30 April 2016, Act of 14 April 2016 on the Suspension of the Sale of Agricultural Land of the Agricultural Property Reserve of the State Treasury and the Amendment of Certain Acts7 came into force.
Article 1 of the act brings a significant change, which is the fact that within 5 years from the date of its
entry into force, the Act suspends the sale of property or its part included in the Agricultural Property
Reserve of the State Treasury. So lease has been the main form of managing the property from the
Property Stock of the State Treasury and has been growing in importance.
A lease has become so popular due to the fact that it does not entail such large costs, which, for
instance, those incurred by purchasing agricultural land. A lessee can invest his/her income in other
production means or in the development of a farm. In recent years diverse structural changes have
been noticed in Poland. Moreover, since Poland joined the European Union and started being covered
by the Common Agricultural Policy (CAP), the principles of running an agricultural activity have
changed. Only a stable activity makes it possible to effectively use financial aid. A lease has contributed
to the development of many modern agricultural farms. It was also a lease that helped many young
farmers to be granted the European aid.

1

A. Suchoń, Prawna ochrona trwałości gospodarowania na dzierżawionych gruntach rolnych, Warszawa-Poznań
2006, pp. 5-20.
2
Consolidated text, Journal of Laws of 2019, item 1362, as amended.
3
So-called “state” lease was connected with the lease of lands from National Land Fund and as of 1992 – from
Agricultural Property Agency of the State Treasury, currently called National Support Centre for Agriculture.
4
Consolidated text, Journal of Laws of 2019, item 817, 1080, as amended.
5
E.g. Regulation of the Minister of Agriculture and Rural Development of 1 August 2016 on setting lease rent in
contracts of lease of real property from the Agricultural Property Stock of the State Treasury (Journal of Laws of
2016, Item 1186).
6
Consolidated text: Journal of Laws of 2018, item 2204, 2348 , item 1774, as amended.
7
Journal of Laws of 2016, item 585 as amended.
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The aim of this article is to present the fundamental legal principles governing lease in Poland, with
a particular focus on legal regulations which favour the use of this legal form as an instrument of creating and enlarging agricultural farms, as well as on those that create barriers.

1. Introductory remarks
While analyzing the lease, it is worth mentioning that this institution is used by farmers as part of an
agricultural activity not only in Western Europe but also in Asia, Central and South America, USA and
in a substantial part of agricultural regions in Africa8. An important role for the development process
of the institution of agricultural lands lease in Western Europe was played by the European Economic
Community, which established agricultural policy common for all Member States. It was already the
Mansholt Plan that dedicated a lot of attention to the institution of agricultural lease, recommending
that it should be changed so that a lessee's rights are protected and that the lessee has right to purchase the ownership of the leased lands In the “old” Member States, for instance in France, the Netherlands, Great Britain or Germany, the institution of lease is a very popular way to enlarge agricultural
farms9. In Germany, after 1990, lease became the main legal title to use state agricultural lands in 5
new lands. Agricultural lease was used while taking actions aimed at the improvement of the agrarian
structure to make it more similar to the one in the western part of Germany. The lease of agricultural
lands played an important role in the transformation of the political system not only in Germany but
also in some of the former Communist bloc countries in the '90s. For example, in the Czech Republic,
Slovakia and Hungary lease was, and in some countries it still is, a common form of privatization of
state-owned agricultural property10.
We have been able to observe that the significance of lease has been on the rise in many Western
European countries for a number of years. For example, the share of leased land in the total area of
real estate comprising agricultural holdings in the years 2007 and 2009 was, respectively: in Belgium
67% and 74%; in Czech Republic 83% and 85.6%, in Germany 62% and 69.6%, in France 74% and 84.7%,
in Slovakia 89% and 96.1%, in Sweden 39% and 52.9%, in Great Britain 32% and 43.1%11. Thus, there is
a noticeable increase of the share of leased land in agricultural holdings, especially in France and Sweden, where it amounted to over 10%.

2. Private agriculture land lease
In Poland there are no separate act on agricultural lease. The regulations on a lease contract are
included mainly in the Civil Code (Articles 693-709 of the Civil Code) and Article 694 of the Civil Code

8

A. Lichorowicz, Dzierżawa gruntów rolnych w ustawodawstwie krajów zachodnioeuropejskich, Kraków, pp. 10
and next.
9
Ibidem.
10
J. Swinnen, A. Buckwell, E. Mathijs, Agriculture Privatisation, Land Reform and Farm Restructuring in Central
and Eastern Europe, Ashgate 1997, pp. 15 and next.
11
Eurostat, for: P. Ciaian, A. Kancs, J. Swinnen, K. Van Herck, L. Vranken, 2012, Rental Market Regulations for
Agricultural Land in EU Member States and Candidate Countries, Brussels [online]. CEPS [2018-09-23].
<http://www.ceps.be/book/rental-market-regulations-agricultural-land-eu-member-states-andcandidatecountries>, European Commission DGAGRI, 2013, EU farm economics overview FADN 2009, Brussels [online]. EC
[Access date: 2015-09-23] <http://ec.europa.eu/agriculture/rica/pdf/EU_farm_economics_2012.pdf>.
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prescribes that to the matters not regulated by the Civil Code the provisions of tenancy apply accordingly and they take into consideration the specific nature of lease of agricultural land only to a small
extent. Only three legal regulations in Civil Code apply directly to agricultural lands. They refer to the
termination of a lease contract (Article 704 of the Civil Code); reimbursement for the sowing left behind at the end of lease (Article 706 of the Civil Code), application of lease regulations where a person
taking agricultural real estate for use and collecting profits is not obliged to pay rent but only to incur
the taxes and other charges related to ownership or possession of land (Article 708 of the Civil Code).
The main obligation of a lessor is to pass the agricultural land to a lessee. To “pass” refers to making
it possible for the lessee to use the land and enjoy the benefits as well as to refraining from actions
which could prevent the lessee from exercising their rights. The lessee is obliged to pay a lease rent.
The rent can be in the form of a sum of money, another benefit (e.g. agrotechnological services) or in
the form of natural benefits (the lessee is then obliged to pass to a lessor a given number of benefits
obtained from the object of lease). It is worth mentioning that the provisions make it possible to lower
the rent. Pursuant to Article 700 of the Civil Code, if owing to circumstances which the lessee is not
liable for and which do not concern his person, the usual revenue from the lease object has been
subject to a substantial reduction, the lessee may demand a reduction of the rent due for a given
economic period.
In the case of private land lease, as most of the provisions of the civil code are of a relatively binding
nature, the stability of this relationship actually depends on the parties to the contract and the provisions of the contract. The Polish Civil Code gives the parties full freedom to conclude a contract of lease
of agricultural land for a short period of time or for an indefinite period of time. Such leases are unstable, they do not incentivize lessees to incur expenditure, plan and conduct rational management,
which obviously does not contribute to the stability of farming and production capabilities of the
leased lands12 The longer the lease term, the greater stability for the parties as well as certainty about
their rights and obligations.
Article 700 of the Civil Code, which allows the lessee to demand a reduction in the rent in negative
circumstances e.g. hurricane, hail, fire, flood or plant freezing, is in principle beneficial. Pursuant to
this article, if owing to circumstances that the lessee is not liable for and that are not his or her responsibility, the usual revenue from the lease object has been subject to a substantial reduction, the lessee
may demand the reduction in the rent due for a given economic period. This provision, however,
causes doubts of interpretation.
Agricultural producers who conclude agricultural lands lease agreements enlarge their agricultural
farms. It is not, however, a permanent way of extending production units. These agreements can often
be terminated and the lease rent amounts are higher and higher. That is why, the lessees tend to
purchase the leased property. Therefore, it is worth mentioning the basic institutions making it easier
for lessees to purchase the object of lease, namely statutory right of preemption and the priority right
to the property without a tender.

12

See more A. Suchoń, The Lease and Sale of Agricultural Real Estate in Poland — Legal and Economic Aspects,
“EU agrarian Law” The Journal of Slovak University of Agriculture in Nitra” 2017, No 6, pp. 43–47.
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Since the Polish Constitution of 1997 prescribes that the basis of the agricultural system of the State
is a family farm, individual farmers who run such farms are privileged to purchase agricultural real
estate. A family farming holding, in turn, is a unit run by an individual farmer, that is a natural person
who is an owner, perpetual usufructor, autonomous possessor or lessee of agricultural real property
whose combined area of arable land does not exceed 300 hectares, who holds agricultural qualifications and has been residing for a period of at least 5 years in the commune in whose territory at least
one of the agricultural real properties forming part of the farming holding is located, and who has been
running this farm personally throughout this period.
Article 2a of the Act on Forming Agricultural System specifies that it is only an individual farmer than
can purchase agricultural real estate unless the act prescribes otherwise. At the same time, it is also
possible for other entities to purchase such real estate provided they are granted permission by the
National Support Centre for Agriculture. What needs to be emphasized is that a change to an area
development plan (locating the agricultural real estate in the areas designed in the area development
plan for non-agricultural purposes) results in the fact that the agricultural real estate is not subject to
the following rules: limitations in respect of purchasers of agricultural real estates; the National Support Centre for Agriculture is not entitled to the pre-emption right and buyout; the right of buyout
does not relate to the inheritance under the last will and testament; shareholders can use such agricultural lands as a contribution in kind.
An essential factor to guarantee the stability of farming is the possibility to purchase leased agricultural lands. Therefore, high importance is given to the right of pre-emption vested in the lessee of the
agricultural real estate. It has been regulated in the Act of 11 April 2003 on Forming Agricultural System. Pursuant to Article 3, in the event of the sale of agricultural real estate, the lessee is entitled to
the pre-emption right, if: 1) the lease contract has been made in writing with a certain date and was
performed for at least 3 years starting from that date and 2) the purchased agricultural real estate is
part of the family farm of the purchaser.
It must be stressed that for a dozen or so years, since 16 July 2003 when the Act of 11 April 2003 on
the Formation of the Agricultural System came into being, until 29 April 2016, the right of pre-emption
of leased agricultural land was also due to co-operatives of agricultural production. This right has not
been available for co-operatives of agricultural production since 30 April 2016 (date of the coming
into force of the amendment of 14 April 2016 to the Act of 11 April 2003 on the Formation of the
Agricultural System).

3. Agriculture lease from National Agricultural Support Center
One important legal act for the development of lease in our country is undoubtedly the Act of 19
October 1991 on the management of agricultural property of the State Treasury and changing certain
other acts. Lease and sale have been the basic forms of managing the assets of the Agricultural Property Stock of the State Treasury (APSST) since the very beginning of the operation of first the Agricultural Property Agency of the Treasury (APAT), then of the Agricultural Property Agency (APA), and now
of the National Agricultural Support Center (NASC).
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Before 1992, the lease of agricultural lands was based mainly on extending the amount of leased
lands in order to enlarge the surface of already existing agricultural farms. Then, the lease of agricultural lands became the main title to organize independent agricultural farms13. In the first phase of
privatization, at the beginning of the 1990s, it was necessary to pass the state property to private
entities in order to ensure the continuity of production. The aforementioned state legal person, then,
leased out large areas of agricultural lands.
By the end of December 2010, the Agricultural Property Agency took over properties of a surface
area amounting to over 4 740 424, 00 ha. For many years lease was the main form of managing property. In 1995, more than 2 million 745 thousand ha was leased in Poland, in 1996 – 2 million 928 thousand ha, 1998 – 2 million 810, 5 thousand ha, 2002 – 2 million 407,5 thousand ha14. Towards the end
of 2011, the Agricultural Property Reserve consisted of about 1,96 million ha and almost 1,47 million
ha (75 percent of the surface area of the Reserve) was leased. Currently (as at 31 December
2016),there is more than 1 million of agricultural land from the Agricultural Property Stock of the State
Treasury. In 2016, the Agency leased out 59,4 thousand ha real estates from the Stock under 8,7 thousand contracts15. As at 31 August 2019, the Stock of the Agricultural Property of the State Treasury
included 1,365,815 ha, of which leased land amounted to 1,053,727 ha (63.3 thousand lease agreements)16.
The lease of real estate from the National Agricultural Support Center is regulated in the Act of 19
October 1991 on managing the agricultural property of the State Treasury. Before 1992, the lease of
agricultural lands was based mainly on extending leased lands in order to enlarge the surface area of
already existing agricultural farms. Then, the lease of agricultural lands became the main title to organise independent agricultural farms17. In the first phase of privatisation, at the beginning of the
1990s, it was necessary to pass state property to private entities in order to ensure continuity of production18.
Pursuant to Article 24 of the Act of 19 October 1991 the National Support Centre for Agriculture
administers the Property Stock first 1) by way of lease or sale of agricultural real property with a view
of enlarging or creating family farms pursuant to the terms set out in chapters 6 or 8, with the exception of agricultural real property with an area of less than 1 ha and of agricultural real property designated in the local spatial development plan, in the local revitalization plan or in the local restructuring
plan for non-agricultural purposes and, in the event of absence of a local plan ̶ for purposes not related
to the directions and rules of shaping the agricultural production space set out in the commune's land

13

See A. Lichorowicz, Pozycja prawna gospodarstw wielkotowarowych w polskim ustawodawstwie rolnym.
Uwagi de lege lata, de lege ferenda, „Kwartalnik Prawa Prywatnego” 2003, Vol. 3, p. 599 and next.
14
Agricultural Property Stock of the State Treasury (APSST) or Agricultural Property Agency, Activity report Agricultural Property Stock of the State Treasury and Agriculture Agency Property 1992-2016, KOWR, [online], [201910-10] <http://www.kowr.gov.pl/zasob/raporty-roczne-anr>.
15
Agriculture Agency Property, Activity report of 2010. www.anr.gov.pl [02.11.2017].
16
KOWR, [online], [Access date: 2019-10-10] < http://www.kowr.gov.pl/zasob>.
17
See A. Lichorowicz, Pozycja prawna gospodarstw wielkotowarowych w polskim ustawodawstwie rolnym.
Uwagi de lege lata, de lege ferenda, „Kwartalnik Prawa Prywatnego”, 2003, Vol. 3, p. 599.
18
Zob. np. S. Prutis S., R. Michałowski, Gospodarowanie Zasobem Własności Rolnej Skarbu Państwa, in: Prawo
rolne, (ed.) P. Czechowski, Warszawa 2019.
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use plan; 2) passing the property for a fixed period of time to be used, for consideration, to legal persons or natural persons; 3) contributing the property or its part to a company; 4) passing the property
in full or in part to an administrator to manage the property for a fixed period of time; 5) creating a
trust; 6) exchanging the property. Reserve can be, free of charge, given to a local government unit
under an agreement for the purposes connected with the carrying out of the investment.
Under Article 39 of the Act of 19 October 1991, the lease contract is made following the written or
public oral tender19. The National Support Centre for Agriculture can conduct the written tender for
the lease of agricultural real estate which can be entered only the entities, for instance, individual
farmers, as defined by the regulations on forming agricultural system. In tenders organised exclusively
for individual farmers can also participate a person if he or she does fails only to meet the requirement
concerning the 5-year period of personal farm management specified in the provisions on the shaping
of the agricultural system, if such a person: a) is not older than 40 years on the day of announcing the
list on the website of the Public Information Bulletin of the National Centre, or b) satisfies the conditions stipulated in the decision to grant aid, specified under Art. 3 par. 1 point 6 a) of the Act of 20
February 2015 on support for rural development with the contribution of the European Agricultural
Fund for Rural Development within the framework of the Rural Development Programme for the years
2014-2020. This regulation opens access to tenders to young people who do not have the status of an
individual farmer yet.
Pursuant to the criteria of selecting the best offer in written offer include, in particular: a) distance
between the off eror’s agricultural farm and the real estate from the Stock; b) surface area of agricultural real estate purchased or leased from the Stock; c) intensity of animal production on off eror’s
farm.
The amendment from 26 April 2019 of the Act of 19 October 1991 on Managing Real Estate from the
State Treasury20 and its implementing provisions introduced new solutions in respect of submitting
objections before and during the tender procedure. A person who has declared their intention to participate in the tender may submit to the director of the local branch of the National Centre written
objections to the refusal to admit him or her to the tender or against the admission of an unauthorized
person to participate in this tender, within 3 days from the date of publication of the list of persons
admitted to participate in the tender on the website of the Bulletin of Public Information of the National Centre. Such publication takes place at least three days prior to the commencement of the tender. A tender participant may submit written reservations against tender activities to the director of
the local branch of the National Centre within 7 days from the performance of these activities.
Persons who hold or have held real estate from the Property Stock without the legal title and who
have failed to vacate it despite a call from the National Support Centre for Agriculture cannot partici-
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pate in the tender. The same applies to entities whose partners or members of the management bodies hold or have held real estate from the Property Stock without the legal title and who have failed to
vacate them despite a call from the National Support Centre for Agriculture.
Beginning of July 2019, the National Center for Agricultural Support has published orders of to the
Director General on execution of lease contracts of state agricultural land21. The novelty from 26 June
2019 is lease “agricultural production centres”. The General Director of the National Support Centre
for Agriculture, with the consent of the minister responsible for rural development, may detach from
the Property Stock certain real estate which, along with other components of the asset, make an indivisible, organized economic whole with an area of over 50 ha, whose division would be economically
unjustified, hereafter referred to as “agricultural production centres”. The National Centre administers
the agricultural production centre by giving it for a fixed period of time to legal or natural persons for
use against payment in accordance with the principles set out in Chapter 8. The agreement is concluded in writing under pain of nullity and contains, in particular, provisions specifying the following:
1) conditions of conducting agricultural activity on the subject of lease; 2) cases resulting in the possibility of termination of the contract before the expiry of the period for which it was concluded; 3) cases
resulting in a change in the amount of rent; 4) minimum number of employees that the lessee will be
obliged to employ.
The National Support Centre enters into an agreement for the lease of an agricultural production
centre following a tender which is open generally (above all) to natural persons who, among others,
do not have any payment arrears with the National Support Centre, with the State Treasury, with units
of the territorial self-government, with the Social Security Institution or with the Agricultural Social
Insurance Fund, and who in particular do not have any outstanding payments related to taxes, fees
and contributions for social or health insurance, with the exception of cases where this person has
received a legally binding exemption, deferral, arrangement for payment of the arrears in instalments
or a suspension of execution of the appropriate body’s decision.
The contract of lease of agricultural real estate is made, in principle, for the period of 10 years. It
needs to be stressed that under the act the tender is not conducted if the existing lessee submitted
the National Support Centre for Agriculture a declaration of intention to continue the lease of real
estate in compliance with new conditions arranged with that institution, with the reservation that the
lease rent cannot be lower than so far. If the National Support Centre for Agriculture does not provide
the lessee with the conditions of further lease of that real property within a month from the day of
submitting the declaration, the National Support Centre for Agriculture is deemed to give permission
to continue the lease of the real property under the existing conditions for a year.
According to Article 695 Civil Code a lease contract executed for longer than thirty years is deemed,
after this period passes, executed for a non-fixed term. As per the amended from 26 of April 2019 of
the Act on Managing Real Estate from the State Treasury 22 and its implementing provisions: lease
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agreements from National Support Centre for Agriculture are not subject to the provision of Art. 695
of the Civil Code.
The lease rent is defined in the contract as a sum of money or the financial equivalent of a relevant
amount of wheat. It is paid six calendar months in arrears. Detailed conditions for setting the amount
of rent are laid down in the Regulation of the Minister of Agriculture and Rural Development of 1
October 2016 on the method of setting the lease rent in contracts of lease of real estate from the
Agricultural Property Reserve of the State Treasury. Currently, agricultural property is usually leased
to individual farmers by the National Support Centre for Agriculture, but there are examples of agricultural production co-operatives having entered into such contracts a few years ago and the lease has
been extended for further periods.
Under Article 29 of the Act of 19 October 1991 on the Management of Agricultural Real Estate of the
State Treasury, the lessee of the purchased real estate is entitled to the pre-emption right to purchase
the real property from the Stock at the price set in the way prescribed in the act on condition that the
lease has lasted for at least 3 years. As of 30 April 2016, the owner is not entitled to the pre-emption
right to purchase but it is generally forbidden to sell agricultural state real estate. The rule applies,
however, only to the agricultural lands of a surface area not bigger than 2 ha. The sale of lands bigger
than 2 ha requires the permission of the Minister of Agriculture and Rural Development.

4. Conclusions
With the purpose of this article in mind and on the basis of the presented analysis, the following
conclusions can be reached. The basic legal act regulating the lease is the Civil Code. After the political
transformation, the Polish legislator introduced new solutions regarding the management of agricultural lands, which facilitated enlarging and setting up new agricultural farms. Special attention should
be given to the Agricultural Property Reserve of the State Treasury, set up on 1 January 1992, which
later changed its name to the Agricultural Property Agency. It is owing to the activity of this institution
that the lease of agricultural lands, the enlargement of agricultural farms or setting up new farms became more and more popular. A large number of farmers leased lands in the 90s.
Having analyzed the regulations it can be noted that family farms enjoy greater stability of possession
and the possibility of enlarging agricultural lands, compared with other entities. It relates, among other
things, to purchasing leased agricultural lands. It is confirmed also by giving the right of preemption
regarding leased lands to an individual farmer running a family farm, by the principles of tenders limited by the Agricultural Property Agency regarding lease or sale. It results mainly from the state policy
on agriculture. It is a family farm that serves as the basis for the state system and, therefore, the legislator tries to introduce the regulations favourable to the development of family farms. Since the Act
on Formation of Agricultural System came into force, however, large farms have been struggling with
more barriers relating to expanding agricultural farms. They face the obstacles or legal barriers relating
to purchasing lands from the Agricultural Property Reserve of the State Treasury as well as private
lands. For this reason, the lease of agricultural land is sometimes the only possible way of setting up
or enlarging an agricultural holding. The advantages of the legal regulations concerning the lease of
agricultural land include the option to enter into the lease agreement for long periods, the option to
extend it, and the option to reduce the amount of lease rent. In comparison to the lease of private
agricultural land, the freedom of the parties in respect of entering into the agreement to lease real
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estate from the Stock of the APSST, its terms and conditions and performance, has been largely limited.
Moreover, besides the universal provisions of law, the lease of real estate from the Stock of the APSST
is also significantly affected by the regulations of the Director General of the National Agricultural Support Centre, and before by the guidelines issued by the President of the APA.
To sum up, it needs to be stressed that Polish regulations are favourable mainly to setting up and
enlarging family farms. We must also note legal regulations limiting the area of private land which will
be possible to lease. This concerns the requirement according to which the buyer must personally run
an agricultural holding for at least five years. The lease of such agricultural land is possible in justified
cases at the consent of the National Agricultural Support Centre. Such a regulation is to limit the acquisition of agricultural land for purposes of speculation. Poland’s membership in the European Union
has encouraged the Polish legislator’s increased interest in legal guarantees of the protection of productive capabilities of the lease object.
This, on the one hand, results from the need to adjust the conducted agricultural activity to the EU
standards, and on the other hand from the need to conduct it with respect for environmental protection requirements. Economic instruments in connection with the granting of EU funds also have an
increasing effect on conducting stable agricultural activity on the leased agricultural land in new political and economic circumstances.
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